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1 
STATEMENT OF THE CASE 

Nature of the Proceeding 

In the late 1980's there was interest in building a facility at the Portland airport 

to repair and service wide-body jet airplanes. Eventually, a plan took shape. The facility 

would be built and operated by private enterprise. Financing would be provided from 

$50,210,420 in bonds issued by the Port of Portland. The bonds would be guaranteed by the 

Oregon Public Employees' Retirement Fund ("OPERF").' 

The bonds were issued in 1992, and construction was completed in 1993. 

When construction was over, defendant Pamcorp2 started operating the maintenance facility. 

Pamcorp obtained the necessary permits fiom the FAA and other agencies, hired a workforce 

of 225, and began work on its first airplanes. (See photo at ER 158.) 

Unfortunately, Pamcorp was unable to obtain the working capital it needed to 

stay in business. A final request to OPERF for a loan for working capital was rehsed. 

Unable to meet payroll, Pamcorp shut down at the end of October 1993. OPERF suffered a 

loss by reason of its guarantee of the bonds of approximately $60 million. 

OPERF filed this lawsuit against several parties to recover its loss. 

Relief Sought 

Against defendant Pamcorp, OPERF's claim was for breach of its contract to 

make the payments that would have paid off the bonds. Since Pamcorp was insolvent and , ~ 

did not appear in this action, OPERF obtained a default judgment for $34,5 18,000. That 

judgment is not at issue in this appeal. 

Against Pamcorp's parent corporation---Pamcorp Holdings, Inc.---OPERF's 

claim was for piercing the corporate veil. OPERF obtained a default judgment against 

Pamcorp Holdings as well since it too was insolvent and did not appear. That judgment is 

also not at issue in this appeal. 

We will use "OPERF" as shorthand for the Fund itself, as well as for the 

Pacific Aircraft Maintenance Corporation. 

1 

Board that administers the Fund and is the plaintiff in this case. 
2 

L<. I 
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Against Simat, Helliesen & Eichner ("SH&E"), OPERF alleged professional 

negligence and similar claims. SH&E was the consultant on commercial aviation that 

OPERF hired for advice on this transaction. The claims against SH&E accounted for most of 

the activity in this case during the two years that followed the filing of the initial complaint. 

Then, one month before trial, OPERF settled with SH&E for a payment of $10.45 million. 

(Rec 443.) The claims against SH&E are therefore not an issue in this appeal. 

The three individual defendants were the principals in the corporations that 

built these hangars and ran the aircraft maintenance business. OPERF's initial claim against 

these three principals was to pierce the corporate veil, thereby to hold them personally liable 

as shareholders for the debts of Pamcorp and Pamcorp Holdings. 

One of these three principals, Kenneth Kelley, defaulted and did not appear 

below. OPERF accordingly obtained a default judgment on its claim against Kelley to pierce 

the corporate veil. That judgment against Kelley is not an issue in this appeal either. 

The remaining two defendants, Michael Reinbold and David Simon, are the 

only ones involved in this appeal. One month before trial, OPERF added a fraud claim to the 

existing piercing claim against them. OPERF's piercing and fraud claims against Reinbold 

and Simon went to a 14-day trial before Judge Keys, sitting without a jury. 

Nature Of Order Sought To Be Reviewed 

On the fkaud claim, Judge Keys entered judgment against both Reinbold and 

Simon for $61,701,719. (ER 162-63.) On the piercing claim, he entered judgment only 

against Reinbold for $343 18,000. (ER 162.) 

Statutory Basis For Appellate Jurisdiction 

Since this is a final judgment, it is appealable pursuant to ORs 19.2O5( 1). 

Dates Relevant To Appellate Jurisdiction 

A judgment was entered 2 1 June 1999, but this Court questioned the finality 

of that judgment. An amended judgment was entered 18 November 1999. Reinbold and 
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Simon filed their amended notices of appeal on 20 December 1999 (a Monday) and 16 

December 1999, respectively. 

Questions Presented On Appeal 

1. Was there any evidence that Reinbold knew of the false representation 

that another person made? 

2. Was it error to erase "right to rely" from the traditional nine essential 

elements of an action for damages for fraud? 

3. Can a false representation still be material when there is a finding of 

fact that no reasonable person would be affected by it? 

4. Does a corporation "know" that a representation is false when there is 

a finding of fact that some of its agents know it is false, but others agents, by reason of their 

own failures, do not know? 

5.  In a claim to pierce the corporate veil on account of "milking corporate 

assets": 

A. Did plaintiff establish that the challenged expenses were improper? 

B. Did plaintiff establish that they caused its loss? 

SUMMARY OF ARGUMENTS 

The fraud claim 

This was a financial disaster, but it'wasn't fraud. Evejone's expectations 

were dashed, and everyone suffered, including Reinbold and Simon. 

Judge Keys found that every dollar they got fiom this project, other than their 

salaries, was put back into the business. He found that they were unwilling to lie, and didn't. 

He found that they did not commit an active misstatement. Their fault, he said, was in not 

correcting a false representation that someone else made. 

There is no evidence that defendant Reinbold ever even knew about the false 

representation. He said he didn't, and there is no contrary evidence. More precisely, there is 

no contrary evidence that Judge Keys believed. The one fiagment of testimony that would 
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have attributed knowledge of a false representation to him was explicitly rejected by 

Judge Keys. 

Whether Reinbold knew about the false representation or not, it should nev-r 

have been relied upon by anyone in any circumstance. Those aren't our words, they are 

Judge Keys'. It took Judge Keys several pages in the transcript to explain all the reasons why 

it was "foolish," "unreasonable," and "unjustified" to rely on it. That plaintiff did rely on it 

was attributed by him to "abysmal ignorance." 

Judge Keys nevertheless ruled that the right to rely---sometimes referred to as 

justifiable reliance or reasonable reliance---was no longer one of the essential elements of 

fraud, at least when the plaintiff is the trustee of a pension h d .  That was an error of law. 

A trustee, like any other plaintiff who seeks damages for fraud, must still establish all 

essential elements. 

Judge Keys' findings of fact also show that the false representation did not 

satisfy the essential element of materiality. To be material, a false representation must be 

one that would affect the conduct of a reasonable person. Since Judge Keys explicitly found 

that it was "unreasonable" of plaintiff to be affected by the false representation, a fortiori it 

was not material. 

Although Judge Keys ruled that plaintiff did not know that the representation 

was false, that ruling is contradicted by some. of his other factual findings. Those 

contradictions suggest that he failed to apply the standard of clear and convincing evidence in 

this fi-aud claim. 
The claim to pierce the corporate veil 

Judge Keys faulted Reinbold for authorizing Pamcorp to pay various expenses 

totaling $2 million. He ruled that paying them amounted to "milking c ~ r p ~ n t e  assets" and 

justified the piercing of the corporate veil in order to impose judgment on Reinbold for 

$34 million of corporate debt, all on account of $2 million in "improper" expenses. 

The expenses were not "improper." As to $740,000 of them, plaintiff did not 

even present any evidence of what they were for. As to another $1.07 million, Judge Keys 
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found that they were for valid business expenses. As for the balance, Judge Keys ruled that 

these expenses would be immaterial standing by themselves. 

The expenses also did not "cause" plaintiffs loss. Judge Keys' rationale was 

that this $2 million in challenged expenses made it 5% less likely that a new investor would 

step in and provide the working capital that was necessary. A 5% possibility, however, did 

not satisfy plaintiff's burden to prove its case by the preponderance of the evidence. A 5% 

possibility does not justify a judgment for 100% of the damages. 

Summary Of Facts 

1. Preliminary note. 

There is no written opinion in this case. Neither are there any written findings 

of fact, apart from a few in the judgment. (ER 162.) There were many oral findings of fact 

(ER 62 to 13 l), that were rendered mostly ad hoc during the last few days of trial and 

argument but there isn't any one place in the transcript where the Court can turn to grasp the 

essence of the case quickly. In this Summary of Facts we will therefore quote extensively 

from Judge Keys' oral findings. 

We are aware that the facts should be stated in the light most favorable to the 

party who prevailed at trial. However, Judge Keys often found in our favor on particular 

issues of fact, and we claim the benefit of those favorable findings. See Thorson v. State, 17 1 

Or App 704,711, 15 P3d 1005, 1009 (2000). Also,"some of his findings appear to contradict 

one other. We will flag those as we go along. 

2. 

In the late 1980's Pacificorp was trying to recruit new customers for its service 

Pacificorp promotes the idea of building an aircraft maintenance 
facility at the Portland airport. 

territory, and had targeted the aerospace industry. (Tr 9.1 14;3 Ex 5243 at 14.) In order to 

promote development at the airport, Pacificorp hired a consultant with a long career in 

EXPLANATION OF HOW WE DESIGNATE THE TRANSCRIPT: "9.1 14" 3 

means the transcript of December 9 p. 114. The court reporter began the page numbering at 
page 1 anew each day of this 14-day trial that was held in December, 1998. There are two 
transcripts for December 15, a morning session (am) and an afternoon session @m). 
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aviation engineering, Kenneth Kelley. (Tr 9.1 14; Ex 5243 at 8-14.) Kelley had the idea to 

build an aircraft maintenance facility at the airport. (Ex 5243 at 15.) The Port of Portland, 

the City of Portland, and the State of Oregon showed interest, but nothing materialized for a 

while. (Ex 5243 at 18,23.) 

3. 

Kelley kept looking for a partner that could put the project together. 

Reinbold and Simon hear of the project. 

(Tr 17.129.) That brought him to Barclay Associates, a successful real estate developer in 

California. (Tr 8.13 1 - 1 32, 1 6.1 5, 1 7.128- 130.) 

Reinbold and Simon worked at Barclay, and took on the analysis of the 

project. (Tr 17.128.) Neither thought that it would go very far, owing to their lack of 

experience in the field. (Tr 17.128-129.) They hired an aviation industry expert to help them 

analyze it. (Tr 17.13 1-132.) The expert concluded that it was a good idea, and that 

encouraged them to pursue it. (Tr 9.74, 17.132-133; Ex 89.) 

Reinbold and Simon flew to Portland with their expert in April 1990 to 

investigate further. A team met them from the Port of Portland, the Oregon Economic 

Development Commission, and the Portland Development Commission. (Tr 9.74, 17.138- 

140; Ex 5013.) This team mounted an impressive effort to assure Reinbold and Simon that 

the community wanted this project, and suggested ways that public funds might help finance 

it. (Tr 9.74-75.) They suggested the possibility of grants, bonds, and low-interest loans. 

(Tr 17.139-140.) 

Reinbold and Simon left Portland feeling encouraged, more than they had 

expected. (Tr 17.139.) They put together a new proposal that called for public financing 

along the lines that had been suggested to them in the April meeting. (Tr 17.140, Ex 154, 

Ex 5015.) They estimated that the facility would cost $16 million to build, based on an 

estimate from Howard S. Wright Construction Co! (Tr 8.180; ER 133; Ex 154, Ex 5012, 

In the transcript, the Howard S. Wright Co. is sometimes referred to as 4 

"Fletcher Wright." 
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Ex 5015.) They returned to Portland with their new proposal in August 1990, and met again 

with the various representatives from the city, state, and Port who had been encouraging 

them. Judge Keys summarized this phase as follows: 

. i  

i 

"THE COURT: Here's what I know: These guys were recruited by the 
state, not vice versa. When they first came up to Portland they got glad- 
handed by every business promoter in the City of Portland. Everybody was 
promising them the moon. That's the romance period. 

Then when they came back in - I think it was the August plan they 
came back and said, okay, folks, now you've been telling us how you all want 
to join and make this . . . wonderful thing happen in the State of Oregon. Put 
your money where your mouth is. (ER 64, Tr 17.154-155.) 

Reinbold and Simon found out that the kinds of public financing that had been 

suggested to them in April weren't going to happen. (Id.; Tr 9.75-76.) As Judge Keys put it 

again: 

At that point, all the economic development people without money 

4. 

started to go backwards. We can't do that, we can't do that. (Id.) 

OPERF agrees to back the project. 

On the other hand, OPERF WIZS interested in financing it. OPERF became 

aware of it when Pacificorp brought it to the attention of Terry Canby, the Senior Investment 

Officer at the Oregon State Treasury who was responsible for OPERF's real estate portfolio. 

(Tr 10.95, Ex 5013.) Tony Meeker, former State Treasurer, testified that this project fit 

OPERF's plans to allocate some funds into "altematiye investments" with a higher return--- 

and higher risk---than stocks and bonds. (Ex 5261 at 20-22.) It was part of the "high-risk 
.. . - .. .. . .  

portfolio." (Tr 7.223-224.) 

Canby met Reinbold and Simon and suggested a different financing 

mechanism---a sale and leaseback. (Tr 9.75, 17.145, ER 64 Tr 17.155,2 1.42-43, ER 68 

Tr 22.31-32.) The general idea was that Reinbold's company would buiId the facilities and 

sell them to the Port at a profit. The profit would then be put to use as working capital for the 

repair and maintenance operation. As Judge Keys put it again: 

"THE COURT: Then [Reinbold and Simon] talk to Canby who tells 
[them] sale and lease back.. .. I strongly suspect, based on what I've learned 
so far unless somebody changes my mind, that Canby knew well the sale and 
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lease back was an opportunity for them to make some money they could then 
dump into the project. That's why he suggested it in lieu of all the other 
things.. .- (ER 64 Tr 17.155.) 

Reinbold and Simon left Portland excited, for it was the first time that any 

government representative had presented a real mechanism to carry the project forward. 

(Tr 17.145-46; Ex 196.) In accordance with Canby's suggestion, they changed their proposal 

to a sale and leaseback, and re-presented it to Canby and the Port in October 1990. 

(Ex 155/5019.) 

OPERF signed a "Letter of Understanding" along the lines of this proposal on 

December 2 1,  1990. (ER 137-42, Tr 17.15 1 , 2 1.42-43.) This "Letter of Understanding" 

contemplated that the hangars would be built by a development company named Barclay 

Pacific' that was indirectly owned by Reinbold, Simon and Kelley. Barclay Pacific would 

sell the hangars to the Port for $40 million,6 a price that Canby negotiated on behalf of 

OPERF. (ER 138, Tr 16.139-140,17.151,21.42-43.) The hangars would be leased back to 

Barclay Pacific, which would sublease them in turn to a company named Pamcorp (also 

indirectly owned by Reinbold, Simon and Kelley7) that was to operate the repair and 

maintenance business. 

Barclay Pacific was expected to make a profit on building the hangars and 

selling them to the Port, for the Letter of Understanding provided that "Barclay will make net 

proceeds from the hangar sale available to Pamcorp as working capital."' (ER 137.) 

5 Originally, Barclay Hangar Development Group. (ER 137.) 
This was the estimate of "market value." (Ex 5019.) 
Both of these companies---Barclay Pacific and Pamcorp---were subsidiaries of 

6 

7 

Pamcorp Holdings, Inc., which was itself owned by Reinbold, Simon, and Kelley. We are 
telescoping and simplifLing our account of the corporate details which evolved over a period 
of time. 

Simon reemphasized defendants' expectation of a profit on the sale of the 8 

hangars that would be used for working capital. In minutes of a conference call that he 
circulated to all parties a few weeks later, he wrote: 

"Our clear intent is that the improvements would be acquired in an arms length 
transaction utilising bond proceeds to purchase the assets fkom the developer [Barclay 
Pacific]. . .. [Tlhe developer may use the funds in any way it sees fit. . . . [I]t is probable that 
some . . . will be invested as working capital for the operating company [Pamco 1.. .'I (Ex 21, 
P. 3.) 
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Six months later OPERF signed another "Letter of Understanding," this time 

with the Port. It reaffirmed the $40 million price but made it subject to confirmation of fair 

market value by an independent MAI appraisal.' (Ex 5047/1148)) The next day OPERF and 

the Port signed a "Letter of Intent" that gave assurances to Pamcorp that the bond proceeds 

would be sufficient to finance the cost of construction and the Port's obligation to purchase 

the hangars. l o  (Ex 5048.) 

The Oregon Investment Council approved the transaction the next month, in 

July 1991. (Ex 5054.) Another year would pass, however, before the transaction finally 

closed and the bonds were issued. 

5. 

How much profit would be available for working capital from building the 

The profit is $12.1 million. 

hangars and selling them to the Port? The profit would equal the sale price minus the cost of 

construction. When OPERF signed the first Letter of Understanding the sale price was 

$40 million (ER 138), the cost of construction was estimated at $16 million," and OPERF 

was aware of both numbers. (See Judge Keys' finding quoted below at p. 21.) 

A $24 million profit was never a real possibility, however. The contractor, 

Wright, soon submitted a new $33 million estimate for cost of construction. (Ex 5027.) 

While the basic cost of building the hangars remained at $16 million, it would take an 

additional $17 million to render them usable fbr servicing and painting aircraft. (Ex 5027; 

Tr 8.180.) 

"Proiect Purchase Price: The acquistion of the facility will be based upon two 
independent appraisals substantiating the value of the facility. The appraisers will be MAI 
appraisers selected by the Port and [OPERF]. The parties understand that the purchase price 
will be based on the fair market value of the facility, but not to exceed $40,000,000, said 
value to be confirmed by the final appraisals." (Ex 5047.) 

9 

l o   his agreement recited: 
"[Pamcorp] does not wish to incur the costs and expenses with respect to the 

Facilities without assurances fkom the Port, satisfactory to company, that proceeds 
from the sale of revenue bonds by the Port will be made available to finance the cost 
of construction and acquisition of the Facilities by the Port." (Ex 5048 at 2.) 
" 

(ER 133). 
A figure that was in the presentation that defendants had given to OPERF. 
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In the end, the construction cost was negotiated down to approximately $24.6 

million and the $40 million sales price was reduced to approximately $36.8 million. 

(Ex 5080, Tr 12.1.) The resulting profit of approximately $12.1 million was made available 

to Pamcorp, as contemplated by the original Letter of Understanding (ER 137), and provided 

the initial working capital for the aircraft maintenance business. (Tr 10.23-24.) 

I 
I 

6. The profit was consistent with the contract between the parties. 

That $12.1 million profit is at the center of this case. OPERF contends that 

the purchase price for the hangars should have been based on what it cost Barclay Pacific to 

construct them. The fact that the cost of construction was $12.1 million less than the 

purchase price is at the root of OPERF's complaint. 
I 

If OPERF were right---if the price was supposed to be based on the cost of 

construction in some way or other---one would expect to find a contractual provision to that 

effect somewhere. This was no casual transaction. In the 18 months gestation of this 

transaction from the original Letter of Understanding to the closing, OPERF's lawyers from 

the Department of Justice logged over a thousand hours. (Tr 14.163-164, 18.57-59, 

Ex 1 134.) There were dozens of meetings of a working group for this project that included 

Treasury officials, Port representatives, defendants, and lawyers for all sides. (Tr 9.21 8-219, 

14.159-160, 15 am 17-18, 18.172.) The process generated a sheaf ofclosing documents and 

attachments that was ten inches thick. (Ex 5234.) 

Yet nowhere is there any contractual provision that limits Barclay Pacific's 

profit; nowhere is there any contractual provision that ties the purchase price to the cost of 

construction in any manner. OPERF's counsel at trial so admitted, and Judge Keys so found. 

(ER 66-67 Tr 18.1 11-1 13.) Judge Keys commented as follows: 

"I'm prepared to find that the State did not read this [the cost of 
construction] during negotiations of these transactions as the fundamental 
basis for the agreement.. . [D]o I think this was a material part of the contract 
itself? The answer, in my opinion is, no. . . . In other words, you're correct the 
State never negotiated it this way.. . The State should have made it material, 
but they didn't.. . It's so hard for me to see why on this issue the State didn't 
negotiate.. . It's crazy the State didn't do anyhng about it or make that part of 
the transaction.. .they didn't. That's your strong point. The State didn't bother 
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to make it part of the deal, is the problem. I don't know where that puts  US.'"^ 
(ER 102-104 Tr 23.107-1 13.) 

Furthermore, the original Letter of Understanding with OPERF pointed in the 

opposite direction. Although OPERF suggested that that Letter of Understanding no longer 

had any effect, Judge Keys disagreed: 

"We know from [the Letter of Understanding, ER 1371 that profits 
from the venture are to be used as working capital. Did that suddenly go 
away? Not as far as I'm concerned." (ER 95 Tr 23.77.) 

The nature of the fraud claim in this case 7. 
Although no contract provision provided that the price of the hangars was 

based on the cost of construction, OPERF contends that it nevertheless believed it was, that it 

did not know that the cost of construction was $12.1 million less than the purchase price, did 

not know that Barclay Pacific would make a $12.1 million profit on the transaction. If it had 

known, OPERF contends, it would never have agreed to the deal. 

Since Judge Keys found that this was an arms-length transaction, defendants 

did not have any affirmative duty to disclose either their costs of construction or their profit. 

(Tr Nov. 9 at 3; ER 125 Tr 23.198.) OPERF contends instead that it was misled by a false 

representation. 

a. The false representation. 

The false representation came early in the transaction, 15 months before the 

closing, 15 months before OPERF became obligayed on its guarantee. OPERF had just hired 

SH&E, the aviation consulting firm, for advice on this transaction. (Tr 7.54.) SH&E 

assigned Richard Murphy to the project, with David Drinkwater as his chief assistant. 

(Tr 7.61.) Murphy and Drinkwater met with defendants at the offices of the Port of Portland 

and spent several hours going over the details of the project with them. (Tr 7.69-70, 9.29.) 

l2 In the ellipses, in the part of Judge Keys' remarks that we have omitted, he 
states his opinion that the profit had a material adverse affect on the success of the business. 
Since the profit had come out of the bond proceeds, it made Pamcorp's debt that much 
higher, and therefore more difficult for it to break even. For that reason, Judge Keys thought 
that cost of construction was material to the success of the business even though the parties 
did not make it material by contract. 
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Murphy saw a reference to the $40 million purchase price, and asked whether 

that was the cost of construction. (Tr 7.79-80,7.83.) He testified that someone answered 

yes, that the cost of construction was $40 million or in the high $30'~. (Tr 7.79-80, 7.82, 

7.174,8.74.) 

Judge Keys disbelieved Murphy on this point. (ER 89 Tr 23.54.) He believed 

instead the contrary testimony of Simon and Reinbold that they told Murphy it was not a 

cost-plus deal, and that the cost of acquisition was $40 million---Le., the $40 million agreed 

price for the sale/leaseback in the Letter of Understanding. (Tr 9.40-41, 10.71, ER 138.)13 

Murphy testified that he "just assumed" that the acquisition price was the same as the cost of 

con~truction.'~ (Tr 7.191; 7.174.) 

Judge Keys found that Reinbold and Simon were unwilling to lie and didn't, 

either on the occasion of this meeting, or any other. He also found, however, that they did 

not want to tell Murphy the cost of construction: 

I'm not prepared to find the State has proven an affirmative 
misstatement to Murphy at the meeting. (ER 71 Tr 22.43.) 

* * *  

What I found was that he asked about construction czsts and, just as 
these folks said, they finessed him over to acquisition costs. 

l 3  This is borne out by Murphy's extensive handwritten notes of this meeting 
which mention an "acquisition price of $40 million," but do not mention cost of construction. 
(Ex 151; Tr 7.173.) 

explained to him that funds might be used for anything other than cost of construction 
(Tr 7.96.), he admitted that on his first day on the project OPERF had given him a copy of 
the Letter of Understanding that provided that funds would be available for working capital. 
(ER 137; Tr 7.199,8.4-5.) 

earlier proposals that showed construction costs of $16 million or $20 million, but he said he 
didn't remember "being confronted" with that, even though he read them. (Tr 7.67-69, 7.97, 
ER 133, 136.) 

$13 million estimate of construction costs. (Tr 9.44.) Murphy's assistant (Drinkwater) saw 
this, even made a notation on it: "Why are your construction cost estimates $10 M to 
$13.3 M for tax purposes.'' (Ex 5034 last page.) Murphy saw Drinkwater's question, but 
apparently didn't pay much attention to it. (Tr 7.90-91. 7.18 1-1 82.) 

l4 Murphy should have known better. Although he testified that no one 

He also admitted that on his first day OPERF had given him copies of defendants' 

Is Simon nevertheless did give Murphy a document that showed a $10- 
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MS. CHAMBERLAIN: Because it's a saledleaseback. 

THE COURT: There's a dual reason, okay? The dual reason is that 
they didn't want them to find out their profit because if someone had found 
out their profit, this deal would not have gone forward. 

I can tell you why: Because everybody's greedy, including the State of 
Oregon. Just as I asked Mr. Reinbold about doing real estate deals in 
California, if one of your people that you're doing business with knows you're 
making a 30 percent profit, they are going to squeeze more out of you. If they 
think you're making five percent, they'll leave you alone. 

So clearly these people did not want the State of Oregon to figure out 
how much profit they were going to make. Now, I'm not prepared to make a 
finding they ever actually lied themselves. * * * 

Now, the legal justification is exactly what you said. It's a 
salesAeaseback. But we have a dual purpose here is what I'm trying to say. 
Tr 23 Dec 54-56. 

Back in Boston several days later, Murphy telephoned and asked again about 

construction costs. (Tr 7.87.) The person he talked to was Kelley. (Tr 7.88, 7.186-1 87, 

ER 88-89, Tr 23.51-53.) In response, Kelley sent him a $39.5 million construction estimate 

that he had received from the Austin Company, a contractor who was interested in getting the 

job. (Tr 7.89, Ex 5023, ER 143-45.) Kelly told Murphy that this Austin estimate was the 

"the best estimate that they could provide to us at the time." (Tr 7.89-90, 7.100, 7.104, 

7.172-173,7.181,8.75.) 

That was the false representation, and the only false representation, on which 

the $60 million fraud judgment rests.I6 It w 

million Austin estimate (ER 143-45) was the best estimate that defendants had "at the time." 

Although Kelley's statement would have been true if he had said it the month before, the 

$33 million Wright estimate had arrived the week before Murphy's visit, and it was a better 

estimate than the Austin estimate. (Ex 5027; Tr 9.93, ER 90 Tr 23.59.) 

of Kelley to tell Murphy that the $39.5 

Kelley didn't explain why he sent the Austin estimate to Murphy, for he 

denied having sent it at all. Judge Keys nevertheless found that it was Kelley who sent it, 

"THE COURT: On the fraud issue.. .the only thing we are going to be talking 16 

about is the Austin Company report.. .The Austin Company report is . . . the misleading 
statement that failed to be corrected." (Tr November 9 at 24,28.) 
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rejecting OPERF's argument that it was Reinbold or Simon. (ER 88-89 Tr 23.51-53, 

ER 100-01 Tr 23.99-100, ER 119 Tr 23.175.) Murphy said he talked only to Kelley about it, 

not to Simon or Reinbold. (Tr 7.1 86-187.) Judge Keys didn't think either Reinbold or Simon 

knew that Kelley was sending it." (ER 101, Tr 23.103.) 

The Court should therefore bear in mind the distinction between the following 

two statements: (A) "the cost of construction is about $40 million"; and (B) "this Austin 

estimate is the best we have at the time." Murphy testified that it was the first statement that 

was the origin of his misunderstanding. (Tr 7.172-73.) According to Judge Keys' finding, 

the first statement wasn't made. 

b. According to Judge Keys, it was not a representation that 
could be relied upon. 

This false representation by Kelley was not something that could be relied on. 

Judge Keys said he had five pages of notes why "The Austin report shouldn't have been 

relied on by anybody in any circumstance," and ticked off some of them. (ER 90 Tr 23.59, 

ER 95-96 Tr 23.77-82, ER 125 Tr 23.197.) 

The Austin estimate was just a "guesstimate"---that was Austin's own term for 

it. (ER 145.) Murphy also knew from the outset that Austin wasn't even the contractor. 

(Tr 7.176.) He knew that defendants had already rejected Austin's expensive box design in 

favor of Wright's S T W C H  (stressed arch) design, and he knew that the main difference 

between them was cost. (Tr 7.176,7.187, 8.53-56, ER 126 Tr 23.201.) 

Murphy himself knew the $39.5 million figure in the Austin estimate was too 

high. (Tr 7.103-104.) He said so in the first report he sent to Treasury. (ER 147.) Indeed, 

Murphy at first advised against a full guarantee of the bonds because of the "apparent high 

cost of the proposed maintenance facility and inability to verify the construction costs." 

(ER 147.) Murphy told Treasury that a similar hangar of the same size had been built the 

" Judge Keys also found, however, that Simon and Reinbold discovered later 
that Murphy had got the Austin estimate. (See below at p. 19.) We contend (at p. 28), that 
there is no evidence that Reinbold ever knew he did. As for what Kelley told Murphy about 
the Austin estimate---that it was the "best defendants had"---there is no evidence either 
Simon or Reinbold ever knew that Kelley said that. 
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year before in Phoenix for $25 million, close to the $24.6 million price that defendants 

negotiated months later with Wright. (ER 95 Tr 23.79; ER 147, 149; Ex 5080.) Murphy 

recommended hiring an engineering firm to review the construction costs and the plans for 

the hangars, but Treasury declined. (ER 147, ER 57 Tr 10.199; Tr 8.50, 8.79-80, 10.15 1 .) 

Murphy didn't think much of the quality of the Austin "guesstimate" in any 

event. He pointed this out also in his report to Treasury: 

"[Tlhere is no detailed building cost estimate or cost appraisal for the 
planned facility. The cost estimate provided to SH&E by PAMCO prepared 
by the Austin Company was simply an "order of magnitude estimate." 
(ER 147.) 

That meant the price could vary by 25%---i.e. from $30 million to $50 million---according to 

the person who wrote the Austin estimate. (Ex 5245 at 28.) 

Apart from these problems with the Austin estimate itself, there was also the 

timing. When Kelley told Murphy that the Austin estimate was the best defendants had "at 

the time"---"at the time" was April 1991. "At the time'' was still 15 months before the 

transaction closed, 15 months before OPERF wouId become obligated on the bonds, 

15 months before construction could even begin. Whether or not the Austin estimate was the 

best defendants had as of April 1991, Murphy knew that defendants would eventually get 

something better from Wright, the contractor that would actually be doing the job. 

Before the transaction closed, Murphy-knew for certain that defendants had 

something better than the Austin estimate. He knew they had received the actual 

construction contract from Wright, and he knew that it was a "guaranteed maximum price 

contract." (Tr 8.58, 8.66.). That was stated on the drafts of the offering memorandum that he 

was working on. (Ex 5234 Tab 21 at 25.) Murphy therefore knew that the old Austin 

estimate had become obsolete as the best guide to cost of construction that defendants had. 

Yet he never asked for the "guaranteed maximum price contract" with Wright, never did 

anythmg again to confirm the cost of construction. (Tr 7.177.) Although Simon was his 

main point of contact with defendants, Murphy admitted he never asked Simon the cost of 

construction until long after the transaction was closed. (Tr 7.190.) 
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Judge Keys was surprised that Murphy "just assumed" (Tr 7.174,7.191) that 

construction cost and acquisition price were the same, i.e. that defendants were willing to 

build the hangars and sell them to the Port at their cost: 

[Alccording to Murphy there was zero profit. They're doing this out of 
the goodness of their hearts. Nowhere in Murphy's calculations does it show 
five cents worth of profit. Zero. (ER 95 Tr 23.79-80.) 

As the transaction wore on and Murphy learned that the acquisition price had 

dropped to $36.8 million,18 he supposedly continued to believe that the cost of construction 

was still the $39.5 million Austin estimate. As Judge Keys put it: 

Now it's gone from $40 to . . .$36. Now, if there was zero profit at 
$40, not only was there zero profit, there was about a 10 percent loss. How 
can this be? (ER 95-96 Tr 23.80-81.) 

These were only some of Judge Keys' findings why it was unreasonable to 

rely on the Austin estimate. (ER 90 Tr 23.59, ER 95-96 Tr 23.78-82.) At the end 

Judge Keys summed up: 

"Like I said all along here, if you want me to make a factual finding 
they had no actual basis to rely on the Austin Company report, you've got that 
one tripled." (ER 125 Tr 23.197) 

C. What Reinbold and Simon know and don't know about the 
false representation. 

The fault with which Simon and Reinbold are reproached is that they did not 

correct Kelley's misrepresentation to Murphy about the Austin estimate: 

"This is not what I think the courts talk about, about an active 
misstatement. This is more passive in the sense they didn't correct a 
misunderstanding." (ER 129 Tr 24.9-1 0; see above, fn 16 at p. 13.) 

For Reinbold to correct it, he first had to know about it. There is no evidence 

that he knew of Kelley's misrepresentation, no evidence he even knew that Murphy had the 

Austin estimate. This is the basis of our First Assignment of Error at p. 28 below. 

I* Because administrative costs were reducing the amount of bond proceeds that 
would be available for the project. 
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Simon may have known a little more than Reinbold, for Simon saw a copy of 

Murphy's first report to Treasury. (Tr 9.94.) He thereby discovered that Murphy had got a 

copy of the Austin estimate.'' (Tr 9.94,9.198-201.) At the same time, Simon could also see 

that Murphy characterized the Austin estimate as unreliable. (Tr 9.202.) As Judge Keys put 

it: "Even Murphy said that [the Austin report shouldn't have been relied on]." (ER 95 

Tr 23.78.) Murphy never mentioned the Austin estimate again, nor did anyone else. 

Judge Keys found that Murphy nevertheless did rely on the Austin estimate after all. (Id.) 

Murphy's original draft 
"The proposed hangar 

facilities would cost approximately $40 
million." (Ex 37.) 

Simon's correction 
"The proposed hangar 

facilities will be constructed by the Barclay 
Pacific Corporation.. .and purchased by the 
Port of Portland . . . for $40 million." 
(Ex 38.) 

Simonk correction was accurate: it tracked the three agreements that had been 

entered into as of that date.20 Murphy, howevewaklahe didn't spend much time thinking 

about the meaning of Simon's suggested change because it was his understanding that 

l9 

'O These were: 

(1) 

There is no evidence, however, that Simon knew that Kelley had 
misrepresented it to Murphy as the best that defendants had "at the time." 

the original Letter of Understanding of Dec. 21,1990 (ER 137-138) ("Barclay 
will . . .construct . : .[and] will make net proceeds fiom the hangar sale available to Pamco as 
working capital.. .the purchase price will be $40,000,000.. ."); 

(2) the second Letter of Understanding of June 26,1991 (Ex 5047) ("Barclay . . . 
will develop.. . [Tlhe purchase price will be based on the fair market value.. .not to exceed 
$40,000,000.''; and 

(3) 
acquisition of the Facilities.. ." 

the Letter of Intent of June 27,1991 (Ex 5048) ("...the construction and 
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Murphy's original draft 
"Approximately $38.5 million 

of the bond proceeds will be used to build the 
facilities." (Ex 5077.) 

' * %  

construction cost and purchase price were the same---that was something he had "just 

Simon's correction 
"The Project fund will be 

approximately $36.625M instead of 
$38.5M." (Ex 51 15.) 

assumed." (Tr 7.191,7.195-196.) Murphy also said that he was relying on OPERF---not on 

Simon---to correct him on the details of the transaction. (Tr 8.10.) 

The second time that Simon corrected Murphy was the following: 

formally defined in the closing documents to include "the construction and acquisition" of 

the Project. (Tr 10.23; Ex 5234 Tab 20 at B-9, emphasis added.) Simon said he thought 

everybody knew what the "Project fund" was. Murphy, however, said he just assumed that 

"Project fund" equaled "construction cost." (ER 90 Tr 7.127,8.25-26; 10.20-21 .) 

Judge Keys found as follows: 

Mr. Simon sent him a correction. . . . I am prepared to find they 
finessed him. 

In other words, Simon went out of his wayl not to lie. Simon also went 
out of his way to perpetuate Murphy's ignorance. 
the project fund, not the cost of construction. He did change the amount. 

by being clever in his wording? Yes. Did he give him the full scope? No. 
Did he want to give him the full scope? Absolutely not. (ER 90 Tr 23.66-67.) 

He did make clear it was 

So did he lie? No. Did he contin-re to perpetuate Murphy's ignorance 

Murphy again persisted in using the phrase "to build." (Ex 5128.) Judge 

Keys' comment was as follows: 

Then Murphy turns right around and again says it's the cost of 
construction. Murphy thinks he's getting the numbers about the cost of 
construction. I think he relied. I think he was negligent in the extreme in 
relying." (ER 90 Tr 23.66-67.) 

*' Simon testified, however, that he didn't know if Murphy was just using the 
wrong terms. (Tr 10.20-21,10.22.) 
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To sum up: the reason Judge Keys found defendants liable for fraud is that 

they supposedly took advantage of Murphy's ignorance that was supposedly induced by the 

Austin estimate, correcting his language but not rooting out the error in his assumptions and 

his understanding. Here are Judge Keys' findings to that effect: 

I'm not finding [Reinbold and Simon] gave [the Austin estimate]. I'm 
not finding they knew about it. I find once they knew it had been given by 
someone in their company they took advantage of it. (ER 101 Tr 23.103 .) 

I don't find that your people [Reinbold and Simon] conspired to 
provide the Austin Company report. There just isn't any evidence they did. I 
do find they conspired, if you will, after [Murphy] received the Austin 
Company report and still just didn't get it, to continue to facilitate his 
ignorance. (ER 102 Tr 23.106.) 

lie. They didn't. At least, the State hasn't proved they did. What they did is: 
Knowing maybe they had given a misleading statement, I think they 
intentionally weren't going to help the State figure it out. (ER 114 Tr 23.153.) 

Your guys [Reinbold and Simon] were unwilling to commit a direct 

8. What OPERF knew. 

But did the State really not "figure it out"? Judge Keys' findings on this point 

are not easy to reconcile with each other. 
a. What SH&E knew. 

Murphy said he thought all of the purchase price was going to pay the cost of 

construction. If he had only known that "a good bit of the funds would have been going to 

funding a company [Pamcorp] instead of funding an asset [the hangars]," he said he would 

not have recommended the transaction. (Tr 7.129.) 

Yet shortly after this transaction closed, Murphy's company SH&E published 

the following description of it in the course of promoting a similar venture at England AFB 

in Louisiana. (Tr 7.61,7.70,21.169-170.) 

"Financial Incentives Provided: $50 Million of Guaranteed, Federally 
Taxable Bonds in order to construct the facility andprovide initial working 
capital to get the start-up operation up and running. The guaranteed bonds 
provide financing at a lower interest rate than would otherwise be available 
for a start-up operation of this type on the open market." (ER 147, emphasis 
added.) 
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In other words: Murphy's company was publicly advertising the very feature 

of the transaction that Murphy said was hidden from him, and that would have caused him to 

reject the transaction if he had only known about it. The advertisement was written by 

Drinkwater, Murphy's chief assistant in the transaction. (Tr 7.61, 7.93-94,21.169-70.) 

I 
Murphy was recalled to testify by telephone to explain this contradiction. 

Murphy's explanation was so feeble that Judge Keys cut it off, saying: "Based on [Murphy's 

attempt to explain] I'm not particularly interested in his opinion.'' (Tr 2 1.17 1 .) It shook 

Murphy's credibility in Judge Keys' eyes: 

THE COURT: [To counsel for OPERF] I was with you on that issue 
[credibility of Murphy] until he tried to explain the [England] Report. 

[COUNSEL FOR OPERF]: I'm not sure that potentially destroys his 
credibility. I don't think he's lying about that. I think he's trying to come up 
with an explanation for something that's very difficult to explain. 

THE COURT: No kidding. (ER 69-70 Tr 22.36-37.) 
\ 

Judge Keys struggled with the contradiction: 

Then, the one that really blows my mind, the one that really is the 
onlJ2 piece of evidence that leaves me with a serious question whether the 
State didn't know, was Drinkwater's England Report. That's the one that kind 
of is the smoking gun here as far as I'm concerned." (ER 98 Tr 23.91.) 

Judge Keys tried to resolve the contradiction as follows. He found that Murphy's chief 

assistant who wrote the advertisement knew, and therefore that the consulting firm itself I 
knew: 

SH&E knew the bonds equaled working capital ...( ER 96 Tr 23.81.) 

Because according to the evidence, I would find that Drinkwater had 
concluded . . . they were using it partially for working capital, which is entirely 
inconsistent with Murphy.. . I' (ER 98 Tr 23.91.) 

But Murphy himself didn't know what his own chief assistant knew: 

22 In saying this was the "only" such piece of evidence, Judge Keys apparently 
was forgetting another of his findings, set out immediately below, that half of OPERF's 
witnesses knew that there was going to be a profit that would be put into working capital. 
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But my problem on Murphy . . .despite the lousy job the State did when 

they hired him, despite the [fact] the State didn't do a quarter of the things he 
told them to do, despite the fact the State didn't pay attention when he pointed 
out areas of concern, Murphy flat missed the boat. I really don't think, 
listening to Murphy, that Murphy knew. I think his ignorance was abysmal 
and it was based on his own failures. (ER 98 Tr 23.93.) 

Judge Keys' findings therefore boil down to this: some of the people at SH&E 

knew about the profit to Barclay Pacific, and some didn't, on account of their "own failures." 

The legal effect of that pair of findings is a question that we address in our Fifth Assignment 

of Error (at p. 37). 

b. What State officials knew. 

If the people at SH&E both did and did not understand the transaction, what 

about the State officials who were responsible for OPERF? 

Judge Keys found that some of them knew: 

''[To counsel for OPERF:] Half of your witnesses knew they were 
going to make a profit: They knew the profit was going to be invested in the 
company. (ER 1 16 Tr 23.162- 163 .) 

Canby knew, for example, and at the beginning he was the Treasury officer in 

charge of the relevant part of OPERF's portfolio: 

"[To counsel for OPERF:] [Wlhen you tell me Canby didn't have a 
clue, you'd be hardgressed to convince me. He did read the 1990 report th&t 
it was $16 million. And the next time it came around it was $40 million. 
You have a hard sale. And Canby selected the sale and lease back. (ER 68 
Tr 22.31-32.) 

By contrast, Judge Keys found that some other State officials didn't know. He 

found that Gary Combs, the Treasury officer who took over from Canby part way into the 

transaction, didn't know. 

"MR. ARELLANO: I'm saying Combs knew what Canby knew. 

"THE COURT: I think that's a breakdown in the case. Combs ended 
up not knowing what Canby did. It was Combs' fault .. . (ER 108 Tr 23.129) 

23 

24 

1. e., the $16 million construction cost in ER 1 33. 
Le., the $40 million purchase price in Ex 5019; Bates No. 6563. 

. .  
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. . . Combs was about as disconnected from this thing as it's possible to be. 
(ER 91-92 Tr 23.64-65.) 

On the other hand once again, if Combs didn't know, his lawyer at the 

Department of Justice, Robert Muir, knew. (Tr 14.179, Tr 15 am.8, 13.) Muir knew from 

the original Letter of Understanding (ER 137) that the profit would be used for working 

capital. (Tr 14.166-1 67.) Muir told the Port, after discussions with Combs, that it should 

hold back a substantial portion of the purchase price "approximately equal to your estimate 

of the de~eloper'sprofit."~~ (Ex 1139, emphasis added; Tr 14.167-168; 15 am.6, 18-19.) 

That holdback was pegged at $15 million until a month before closing, when Murphy 

consented to a reduction to $10 million. (ER 152, Tr 14.172-1 73.) When Judge Keys was 

reminded of this during argument, he agreed: 

THE COURT: * * * But are you trying to tell me these guys didn't 
want to keep their profit a secret? Is that what you're trying to tell me? 

MS. CHAMBERLAIN: They didn't want it on a billboard for the 
downtown public and The Oregonian to report. 

THE COURT: No, no, no. They didn't want the State of Oregon in its 
abysmal ignorance to ever figure out what was as obvious as the nose on their 
face, that these guys were making over a 30 percent profit. They did not want 
that to happen, agreed? 

MS. CHAMBERLAIN: No, I cannot. 

THE COURT: You've got some serious selling to do. 

MS. CHAMBERLAIN: It wasn't a secret. Let me remind you of the 
letter from Robert Muir to Dean Phillips. He's the attorney in charge of the 
case for the State of Oregon. * * * Robert Muir writes the final holdback 
should be approximately equal to your estimate of the developer's profit. 
We know at the time he wrote that letter, the [final] holdback was going to be 
$15 million dollars. 

THE COURT: I agree." (ER 94 Tr 23.75-76.) 

25 Combs forwarded this letter to the Port with his handwritten note---yet he said 
he didn't know about the profit. (ER 150-151, Tr 14.166-168, 15a.6-7, 18-20.) 
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That final "I agree" is not easy to reconcile with the notion that State officials 

were "abysmally ignorant." The state of Judge Keys' findings are that some OPEFW officials 

knew, while others didn't, sometimes through their own fault. 

Simon and Reinbold, for their part, were not advertising the amount of the 

construction cost. (Tr 10.76,23.173.) Judge Keys found that they took several steps to keep 

that information from leaking out. (ER 119-120 Tr 23.173-177.) They sent the state the 

design material from Wright without sending the cost information. (ER 119 Tr 23.175.) 

They told their employees not to talk about it. (ER 119 Tr 23.176.) Simon removed the 

price from a public display that Wright had set up in its Seattle offices after the bond closing. 

(Id.) Defendants talked their way out of including the construction contract in the documents 

at the final closing. 26 (ER 119 Tr 23.176.) 

Judge Keys found, however, that none of this was fraudulent in itself 

"None of the things I've mentioned . . . do I consider to be direct fraud 
per se, in other words, lies. All of those things were, when I made my finding 
there was attempts to not provide full information when they knew the State 
was messed up." (ER 120 Tr 23.177.) 

e. The cost of construction and the amount of profit are 
obvious. 

Judge Keys' theory is that the information was in the hands of the OPERF 

officials, but they were incompetent to recognize it: 

"The information is absolutely available to the State. It is there in their r - 
hands. Now, do I think these kind guys tried to hide it? That once they 
figured out how stupid the State was they tried to not let them know? Did 
they out and out lie? I can't find that.'' (ER 95 Tr 23.78-79.) 

"Not lying, but letting people exist in their abysmal ignorance." 
(ER 119 Tr 23.175.) 

26 On the other hand, just as Murphy never asked about the price in the 
"guaranteed maximum price contract," neither did any state official. (Tr 7.177, 7.190.) One 
of the Department of Justice attorneys (Nessly) wrote himself a note to "Get construction 
contract," but never followed up. (Ex 1123, Tr 18.71-74 ) Muir, the lead DOJ lawyer on the 
transaction, didn't recall anyone ever asking for it. (Tr 15 am.46.) 
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It was in the Lease i. 

Anyone who wanted an idea of the cost of construction could have found it in 

the Lease, one of the closing documents.27 The Lease required Wright, as the contractor, to 

certify that the cost of construction was less than $25.8 million, a figure that anyone could 

determine from the Lease by a simple calculation.*' 

This wasn't an obscure point---it had been heavily negotiated with DOJ 

lawyers who wanted comfort that there would be enough money to finish construction in case 

Barclay Pacific defaulted. (Tr 9.45-46; Ex 5125 at G-3.) Simon thought the arithmetic was 

apparent to anyone. (Tr 9.46.) Judge Keys understood, and found: 

"[Jlust as Mr. Simon pointed out, it was obvious that the - I mean, this 
was information in the State's hands. It was not information that had been 
failed to be disclosed to the State. 

I'm making very specific findings here because I want . . . the appellate 
court to understand what my findings are, what the State had absolutely 
available to it in evaluating this whole right to rely question . . .that's 
something in the State's hands. A minor calculation will disclose there was no 
way . . . [that] they were making zero profit.. . This [project fund] is totally 
different than the construction cost. (ER 96 Tr 23.82.) 

ii. It was also in the appraisal 

Recall that the $40 million purchase price was made dependent on 

confirmation of fair market value by MAI appraisers, to be selected by OPERF and the Port. 

(See above at p. 9, h. 9.) When the appraisal came in, it estimated the cost of construction to 

be $23.2 million, almost exactly on target, based on generally available inf~rmat ion .~~ 

(Ex 470 p. 75; Tr 17.86.) 

27 

28 

The Lease was admitted under three different Exhibit Numbers: Ex 209, 

See ER 155. The handwritten numbers in this exhibit were written in by 
Ex 5110, and Ex 5234 Tab 10. 

Simon during his testimony. (Tr 10.49-55.) He simply plugged in two numbers--- 
$36.8 million and $5.369 million---and subtracted. These two numbers were stated in the 
Lease. (ER 154.) 

29 The appraiser nevertheless concluded the value was more than $40 million. 
(Tr 17.83 .) 
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OPERF, however, did not look at the appraisal that the Port obtained and that 

was available. Judge Keys reacted as follows: 

"THE COURT: Are you telling me the State of Oregqr paid 40 
million bucks based on a document that they never received? 
confused Ml along. [To counsel for OPERF] What is your position as to what 
was the basis that these fools proceeded on? [OPERF counsel states his 
position] It's worse than I thought.. .I'm continually shocked at how stupid the 
people fiom the State of Oregon were.. .That's for the record.. ..[T]he bottom 
line is that I was assuming all along that despite the state being stupid indeed, 
that at least they were basing their purchase price on a document they had 
received rather than a dream that they had never received. My god in heaven. 
Proceed. (Tr 17.106-09.) 

. . . I've been 

In the same vein, Judge Keys commented later: 

"Of course, the appraisal which the State had every right to ask for and 
never asked for, nor did Murphy, shows just about exactly what this thing 
cost." ER 96 Tr 23.81. 

"They didn't ask for the construction contract or appraisal, either one 
of which would have made abundantly clear where we were. ER 98, Tr 23.92. 

Still later, Judge Keys added: 

"There is . . . a massive amount of information from which any rational 
person could deduce this deal called for profit to the developer, and that the 
construction price wasn't going to be $36 million.. .I've already found a ton of 
things." (ER 105, Tr 23.1 17.) 

9. The collapse of Pamcorp's aircraft maintenance business. 

Construction of the hangars began soon after bond proceeds became available 

upon closing of the transaction, and was completed in the summer of 1993. (Tr 8.134.) 

OPERF's expert witness on aviation matters described it as "a beautiful state of the art" 

facility, Yhe finest . . . that I had seen." (Tr 11.6-7, 11.56-57.) (See photo at ER 158.) 

30 

"I have to tell you folks, I'm leaning toward the historical record being clear it was 
based more on appraisal than construction cost." (ER 67 Tr 18.1 13.) 

"As f k  as I'm concerned the State has not convinced me that construction cost is the 
foundation for this agreement. I am satisfied that, from what limited documents there are, the 
only ones that address this in any meaningful way are the ones that say appraisal." (ER 100 
Tr 23.99.) 

Judge Keys found as follows: 
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including key mechanics, and began work on the aircraft of its first customers. (Tr 8.162, 

8.177-78; 9.22.) 

It was understood from the beginning that Pamcorp would have an operating 

loss the first two years. (See, e.g., Tr 7.161 .) Reinbold tried to find a source of additional 

working capital to cover this predicted operating loss. (Tr 9.23, 16.13, 16.72-73.) He was 

unsuccessful. A final request to OPERF to provide the operating capital was refused. 

(Tr 17.208, 18.121.) Pamcorp shut down on October 31, 1993, laying off its staff and turning 

away the aircraft that were on their way for service. (Tr 8.134, 17.207-209, 18.12 1 .) 

As to why the business failed, or perhaps was doomed to fail, there were many 

opinions, apart from the lack of working capital. One of OPERF's expert witnesses thought 

Portland was an out-of-the-way location for such a business. (Tr 10.224, 1 1.13.) Another of 

OPERF's expert witnesses said that 1992 was the worst year for aviation, that three airlines 

failed, and the others stopped outsourcing their repair work. (Tr 11.8.) Judge Keys thought 

the project came two years late in the cycle of the aircraft industry. (ER 83 Tr 23.30.) He 

also thought it could never have been cost-competitive with others in the business. (ER 97 

Tr 23.88.) 

Even though Judge Keys saddled Reinbold and Simon with a $61.7 million 

judgment for the loss, he found that they did not profit personally: 

THE COURT: * * * I don't think there's any claim they took money 

MS. CHAMBERLAIN: Absolutely not. It all went in the company. 

THE COURT: That's one of the interesting things about the case. 

out except in salaries. 

(ER 80 Tr 23.18) 

Again, 

THE COURT: * * * I think these guys came into this venture - and let 
this be a finding. These people when they came into this venture did not have 
as their primary goal to fleece the State of Oregon. That was not their 
purpose, okay? Their purpose was to put a deal together and make a lot of 
money. 
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Their secondary purpose is that they didn't want to risk any of their 

money in trying to make money. It's not against the law unless there's 
deception involved. The key thing that tells me this wasn't some massive 
confidence scheme is these people took every dollar that they got out of this 
other than their salaries, which I would agree with you is a small amount, and 
put it back in the company. 

So wherever we go with this . . . you can assume I don't find from the 
record that their purpose in starting this thing was to fleece the State of 
Oregon and disappear to Acapulco because that's not what they did. They put 
all of the money back in. 

Now, we've got some other questions, but that fundamental issue I'm 
not finding against these guys. (ER 85-86 Tr 23.40-41.) 

FIRST ASSIGNMENT OF ERROR 
(Reinbold didn't know.) 

The trial court erred in finding that Reinbold knew about the 

misrepresentation and conspired to take advantage of it: 

I'm not finding [Reinbold and Simon] gave [the Austin estimate]. I'm 
not finding they knew about it. I find once they knew it had been given by 
someone in their company they took advantage of it. (ER 101 Tr 23.103.) 

Reinbold knew what Murphy said in his various reports. That's how 
much the State has. That's I think, all they've got.. . .I think Reinbold knew the 
Austin Company report had been provided. (ER 101-102 Tr 23.104-105.) 

I don't find that your people conspired to provide the Austin Company 
report. There just isn't any evidence they did. I do find they conspired, if you 
will, after [Murphy] received the Austin Company report and still just didn't 
get it, to continue to facilitate his ignorance. (ER 102 Tr 23.106.) 

Your guys were unwilling to c o r n i t  a direct lie. They didn't. At 
least, the State hasn't proved they did. What they did is: Knowing maybe 
they had given a misleading statement, I think they intentionally weren't going 
to help the State figure it out. (ER 113-1 14 Tr 23.152-153.) 

A. Preservation of error. Objections to findings of fact are not 

necessary for appellate review. Neither are requests for findings of fact. ORCP 62E. 

Reinbold nevertheless did ask the trial court to find that he was not 

responsible for Kelley's misrepresentation. (ER 99- 100 Tr 23.100-1 0 1 .) 

B. Standard of review. That there is no evidence in the record to 

support the trial court's finding of fact. Vuylsteke v. Broan, 172 Or App 74,17 P3d 1072 

(2001). 
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SECOND ASSIGNMENT OF ERROR 

(Reinbold didn't know) 

The trial court erred in denying Reinbold's motion to dismiss on the ground 

that there was no misrepresentation. 

A. Preservation of error. Reinbold made his motion at the end of 

plaintiffs case. Before he could articulate it, however, Judge Keys had already announced 

that he was going to continue the trial on all issues and would take such motions under 

advisement until the end of trial. (ER 59 Tr 16.169.) Reinbold continued his argument after 

the close of the case. (See, e.g., ER 88 Tr 23.50.) 

B. Standard of review. That there was no evidence to support the claim. 

ARGUMENT ON FIRST AND SECOND ASSIGNMENTS OF ERROR 

1. 

We know from Judge Keys' findings that Reinbold didn't provide the Austin 

Reinbold didn't know, and he didn't conspire 

estimate to Murphy. We know that he didn't conspire with Kelley to provide it, and that he 

didn't know Kelley was going to provide it. (See above at p. 13.) 

But Judge Keys found that Reinbold did conspire afterwards with respect to 

the Austin estimate. There are two things wrong with that finding. 

First, there is no evidence that Reinbold even knew that Murphy had the 

Austin estimate, let alone that Kelley had given it to him. Neither is there any evidence that 

Reinbold knew that Kelley had represented to Murphy that it was the best estimate that 

defendants had at the time. 

Reinbold testified he knew nothing about it---he never saw anythmg that 

referred to the Austin estimate. (Tr 16.46-49.) No one contradicted Reinbold's testimony, 

neither Murphy nor anyone else. There is no evidence the Austin estimate even came up in 

the few conversations Reinbold ever had with Murphy.31 (Tr 7.106,7.115,7.119.) For that 

31 Murphy wasn't part of the working group, didn't attend its meetings, and 
wasn't involved in 95% of the negotiations of this transaction. (Tr 10.58-59, 10.69, 
15 am.41, ER 92 Tr 23.67.) 
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matter, there is no evidence Murphy ever talked about the Austin estimate with anyone, other 

than that first time with Kelley, and after Murphy's first report neither he nor anyone else 

ever referred to it again. There isn't any evidence that Reinbold knew about it, let alone clear 

and convincing evidence. The $61.7 million fraud judgment against him is based not on 

evidence, but on pure supposition. 

This wasn't the case that OPERF presented to the trial court, and it wasn't 

what OPERF hoped for. OPERF's fraud case against Reinbold depended instead on Judge 

Keys' finding either: (1) that Reinbold was a party to the alleged representation to Murphy at 

that first meeting that the costs of construction were about $40 million; or (2) that it was 

Reinbold who sent the Austin estimate to Murphy. Either of these might have supported 

OPERF's contention that Reinbold knew. But when Judge Keys found that (1) didn't happen; 

and (2) it was Kelley who sent the Austin estimate, without Reinbold's knowledge, both 

pillars of OPERF's case against Reinbold were knocked away. All that was left was Judge 

Keys' guess that Reinbold discovered Kelley's false representation later, for OPERF didn't 

present any evidence to support that theory. 

Second, there is no evidence that anyone "conspired" with anyone about the 

Austin estimate. There may be evidence that defendants were in agreement not to volunteer 

cost and profit information, but there is nothing inherently wrong in that, as Judge Keys rulec 

pretrial. (Tr Nov 9 at 3.) Defendants had no duty to volunteer that information, just as 

Nordstrom's has no duty to volunteer how much it paid for the shirt that it sells you for $40. 

In order for Reinbold to be liable for conspiring to defraud, he must have 

agreed to accomplish an unlawful purpose, or a lawful purpose through unlawful means. 

Granewich v. Harding, 150 Or App 34,39-40,945 P2d 1067 (1997), rev'd on other grounds, 

329 Or 47 (1999). He couldn't conspire to take advantage of a false representation that he 

didn't know about. 

The tortious actions of Kelley therefore cannot be imputed to Reinbold. Id. 

The fact that Reinbold had a business relationship with Kelley isn't enough. Bergman v. 

Holden, 122 Or App 257,260,857 P2d 217 (1993). 
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THIRD ASSIGNMENT OF ERROR 
(Eliminating "right to rely" as an element of fraud) 

The trial court erred in eliminating justifiable reliance fiom the necessary 

elements of an action for damages for fiaud. 

A. Preservation of error. Reinbold moved to dismiss at the end of 

plaintiffs case on the ground that there was no right to rely on the false representation. 

(ER 59 Tr 16.169.) Judge Keys took this motion under advisement along with the others. 

(Id.) Afterwards, Reinbold renewed his argument on this ground. (ER 88 Tr 23.50.) Judge 

Keys eventually rejected Reinbold's argument. (ER 129 Tr 24.1 1 ; ER 162.) 

B. Standard of review. This is an issue of law reviewable by the Court. 

ARGUMENT 

Although Judge Keys ruled that plaintiff had no right to rely on Kelley's false 

representation, he went on to hold that plaintiff did not have to establish a right to rely, that it 

was not an essential element of plaintiffs case, thus reducing the traditional nine elements of 

fraud to eight. 

Here is his ruling: I 
"My inclination, my stomach, my instincts tell me that the State 

shouldn't be able to act this way and then complain later. I think the cases are 
tending to go the other way. This is a decision where I have no idea what an 
appellate court is going to do. None at all. My inclination is to wait, but I'm 
not going to make any of you people happier by waiting, and 1 doubt that I'm 
going to get a lot smarter over the next couple of weeks. 

So if I have to decide, and that's what I'm supposed to do, here's what 
I'm going to do: First of all, I think I'll find in favor of the State that there was 
no right to rely, but that right to rely is not a requirement. But I'm going to 
say that I want the Court of Appeals to look at this and I want them to decide 
if we are actually going to decide that this kind of gross incompetence when 
you don't have an active misstatement, even though you have activities trying 
to hide it, if that is what they want to be the standard where sophisticated 
people can act way beyond foolishly in negotiating a commercial transaction 
and then complain later, or then hide behind the fact that somebody tried to 
hide the facts when they had ample, ample, ample information and 
opportunities to find the true facts. 

And what I am saying is: If I were given the choice of what I think the 
rule ought to be in this case, rather than what I think the Court of Appeals is 
going to rule the rule is, I don't think there should be a right to rely in this 
case. So what I'm telling you is: I'm not ruling the way I would rule did I not 
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follow the line of cases that I have read that say between somebody who 
makes misstatements and somebody who is an idiot, we are going to protect 
idiots. 

This is the kind of case I think the Court of Appeals needs to look at in 
a very serious way and ask themselves: At what level do we simply say that 
you are responsible for your own foolishness. And were it not for me trying 
to predict what the Court of Appeals were going to do, that is exactly what I 
would tell the State today: You are responsible for your own foolishness. 

The only reason I'm not doing that is I read back over that series of 
cases and I think that is the trend and the approach the courts are now taking. 
I think this is the case, if they wish to do it, where they ought to take a serious 
look at how far they want to cany that rule and decide maybe that we ought to 
have some limitations on it. 

. . . I ruled this way against my instincts so I want these people to have 
every opportunity to get this thing appealed if they can." (ER 129-130 
Tr 24.1 1-13.) 

1. Introduction: the elements of fraud. 

There are nine essential elements to an action for damages for fraud: (1) a 

representation; (2) its falsity; (3) its materiality; (4) the speaker's knowledge of its falsity or 

ignorance of its truth; (5) his intent that it should be acted on by the person and in the manner 

reasonably contemplated; (6) the hearer's ignorance of its falsity; (7) his reliance on its truth; 

(8) his right to rely thereon; and (9) his consequent and proximate injury. See United Stutes 

Nut? Bunk v. Fought, 291 Or 201,630 P2d 337 (1981). 

2. 

Judge Keys thought that right to rely still ought to be an essential element, but 

Judge Keys misunderstood the law. 

he thought the "cases are tending to go the other way." The cases aren't tending to go the 

other way. Judge Keys just misunderstood them. 

"Right to rely"---sometimes called "justifiable reliance" or "reasonable 

relian~e"~~---is the eighth in the above list of the elements of fiaud. Oregon courts have 

consistently and without exception required all nine elements in an action for damages for 

fraud. 

32 See, e.g., Riley Hill Gen? Contractor, Inc. v. Tandy COT., 303 Or 390,406, 
737 P2d 595 (1987). 
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"Each of the essential elements of fraud must be proved, and the 

failure to prove any one or more is fatal to the cause of action." 

Conzelmann v. N.W.P. di D. Prod. Co., 190 Or 332,350,225 P2d 757 (1950) (emphasis 

added). See also Rice v. McAlister, 268 Or 125,519 P2d 1263 (1974); Coy v. Starling, 53 Or 

App 76,80,630 P2d 1323 (1981), review denied, 291 Or 662 (1981). 

a. Rescission cases are not relevant. 

Judge Keys, however, thought there were 'Itwo lines of cases," and that the 

line of cases we set out immediately above was contradicted by the other one. (ER 129 

Tr 24.1 1 .) His other "line of cases," however, was rescission cases. Therefore the first 

source of his error is that he confused rescission claims with damage claims. 

In rescission claims, the requirement of reasonable reliance is sometimes 

relaxed. Johnson v. Cofer, 204 Or 142,281 P2d 981 (1955). Yet Johnson itself drew a 

distinction between damage claims and rescission claims: 

"This is a suit in rescission, that is, a disaffirmance of the contract by 
one of the parties asking that the agreement be entirely vitiated and the parties 
returned to the same positions in which they were prior to the execution of the 
agreement. The right of rescission does not depend upon fraud intentionally 
or negligently committed as does an action for deceit [i.e., for damages at 
law] ... 

It is a well-established principle of law that in order to secure relief on 
the ground of fraud, the person claiming reliance must have had a right to rely 
upon the representations. In cases where the relief sought is that of rescission, 
this court has adopted a policy that it is better to encourage negligence in the 
foolish than fraud in the deceitful." 

Id., 204 Or 149-151 (emphasis added). 

Oregon courts have continued to follow this rule in rescission cases. See, e.g., 

Heverly v. Kirkendall, 257 Or 232,237,478 P2d 381 (1970) (citing Johnson and stating that 

"our recent cases have specifically held that negligence on the part of the party to whom the 

misrepresentation. was made is not a defense to a claim for rescission," emphasis added); 

Bodenhamer v. Patterson, 278 Or 367,374,563 P2d 1212 (1977) ("Since Johnson v. Cofer, 

204 Or 142,281 P2d 981 (1955), this court has consistently held that a purchaser who has, in 

fact, been induced to enter a contract by an intentional misrepresentation may rescind the 

contract even though his reliance may have been negligent," emphasis added); Hampton v. 
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Sabin, 49 Or App 1041,1050,621 P2d 1202 (1980) (citing Bodenhamer and allowing 

rescission); Williams v. Collins, 42 Or App 481,490,600 P2d 1235 (1979) (citing Johnson 

and allowing rescission). 

But this case wasn't brought to rescind an agreement and restore the parties to 

the status quo. This case was brought to inflict a $61.7 million judgment for damages. Judge 

Keys classified this case with the wrong group. 

b. Nor does it make any difference that plaintiff is a trustee. 

Plaintiffs argument below depended on the fact that OPERF is a trustee. 

Plaintiff argued that even if it did act unreasonably and foolishly, the persons who suffered 

were the innocent state employees whose pensions come from the find. 

There are three objections to this line of argument. First, there still isn't any 

authority for reducing fiom nine to eight the elements of an action for damages for fi-aud, 

even when the plaintiff is a trustee. Courts have consistently required trusts to prove 

justifiable reliance, as well as all the other elements of fraud. Judge Keys was especially 

troubled by one such precedent which did require justifiable reliance, and which he 

acknowledged was "fundamentally indistinguishable from our facts." (Tr 22.15.) Agathos v. 

Starlite Motel, 60 F3d 143, 147-48 (3d Cir 1995) (trustee of welfare fund). See also 

Trucking Employees of North Jersey Werfare Fund, Inc. v. Vrablick, 177 NJ Super Ct App 

Div 142,425 A2d 1068, 1073 (1980) (requiring pension plan to prove justifiable reliance for 

fraud); Smith v. Bank of New York, 161 BR 302,307 (Bankr SD Fla 1993) (requiring 

bankruptcy trustee to show justifiable reliance for negligent misrepresentation claim); In re 

Del Grosso, 1992 WL 280788, *6-*9 (Bankr ND I11 1992) (requiring bankruptcy trustee to 

show justifiable reliance for fraud claim). 

Second, it is bad policy. "Right to rely," means that one takes reasonable 

precautions to safeguard one's own interests." Gregory v. Novuk, 121 Or App 651,655,855 

P2d 1 142 (1 993). It is bad policy to excuse a party from that simple obligation, especially in 

an arms' length transaction, especially when OPEFW and SH&E hold themselves out as 

sophisticated organizations capable of behaving reasonably, not to mention OPERF's lawyers 
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at the Department of Justice. It is bad policy to put businesses on notice that in dealing with 

OPERF they must act as if it were a mental incompetent, incapable of looking after itself, at 

the peril of massive liability if it doesn't. As a trustee, OPERF is already under an obligation 

to use "care and skill and caution" in selecting investments for the Fund. US National Bank 

of Portland v. First National Bank of Portland, 172 Or 683,699, 140 P2d 785 (1 943). 

Bear in mind the finding that this was not a confidence scheme. (See above at 

p. 26.) This was an attempt to put together a legitimate enterprise that public officials were 

encouraging. In a transaction that took thousands of hours to put together, where thousands 

of pages of documents were exchanged over a period of years, it is bad policy to give one 

side the power to seize on one of those documents after the deal has gone sour, and demand 

to be made whole by reason of its own "abysmal ignorance" that led it to make a "foolish" 

and "unreasonable" and "unjustified" use of that document---the words in quotations are from 

Judge Keys' findings. Complex business transactions can't thrive on this kind of one-sided 

jeopardy, and the element of justifiable reliance is necessary to keep a note of common sense 

and realism in them. There were many things going on in this transaction simultaneously, 

and an old "guesstimate" by the wrong contractor for a too-expensive rejected design was not 

at the center of anyone's attention, especially since it hadn't been mentioned for 15 months, 

especially since everyone knew that in any event it had been superseded by a real contract 

with the real contractor for a cheaper design. Reinbold and Simon were entitled to believe 

that if SH&E and the State really wanted to know the price in the construction contract, they 

would ask for it, instead of absurdly relying on that 15-month old "guesstimate." This Court 

has previously held that a plaintiff who relied on an estimate could not satisfL the element of 

justifiable reliance. Coy v. Starling, 53 Or App 76,630 P2d 1323 (1981). The law shouldn't 

be bent to favor organizations as sophisticated as SH&E, OPERF, and DOJ. 

Third, when a trustee has behaved "foolishly" and "unreasonably," as Judge 

Keys found, the beneficiaries of the trust have other remedies. OPERF recovered over 

$10 million fiom SH&E. OPERF now has a claim underway against the company that 

provided the fidelity bonds for Treasury employees, in which it charges them with 
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"nonfeasance" and "misfeasance." (Ex 4000.) Perhaps the State itself bears an obligation to 

the beneficiaries of this trust on account of its management of this transaction, although that 

question does not appear to have been raised by anyone, as far as the record shows. The 

State also may have had a conflict of interest in deciding not to challenge the validity of 

OPERF's guarantee33 since it may have been motivated in part by a concern that doing so 

would harm the State's credit rating overall. (Tr 15 am.51, 18.86.) 

This action against Reinbold and Simon isn't going to make OPERF whole--- 

they could not even post a bond pending appeal. Reinbold's net worth when he started this 

project was $2 to $3 million, and it is much less now. (Tr 16.57.)34 This action only serves 

to point the finger of responsibility for OPERF's $60 million loss at someone else. 

FOURTH ASSIGNMENT OF ERROR 
(The false representation was not material.) 

Since the trial court found that no reasonable person would rely on the Austin 

estimate, it erred in holding that the element of materiality was satisfied. 

A. Preservation of error. At the close of all the evidence, Reinbold 

asked the court to hold that the Austin company estimate was not a material 

misrepresentation. (ER 88 Tr 23.49-50.) Judge Keys refused, appearing to hold that the 

problems with the Austin estimate were irrelevant to materiality, and bore only on the right to 

rely. (Id.; ER 120Tr 23.179-180, ER 129 Tr24.9.) 

B. Standard of review. This is reviewable as an error of law. Judge 

Keys misapplied the legal standard for the element of materiality. This assignment of error 

does not quarrel with Judge Keys' findings of fact, and indeed depends on them. 

, 

33 

34 

On the ground that this was not a "prudent investment" for a pension fund to 

AAer review of Simon's financial statement, OPERF waived any supersedeas 
make, and therefore not a lawful investment. 

bond. Stipulation Staying Judgment, June 8, 1999, Rec 453. Judge Keys' review of 
Reinbold's financial statement lead him to draft an order fkeezing certain business assets 
instead of requiring a bond. Order re Undertaking, April 13,2000, Rec 472. 
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ARGUMENT 

-- r 

1. The findings of fact establish that the false representation was not 
material. 

Judge Keys wrestled with the element of materiality. As he saw it, the 

question was whether cost of construction was itself a material issue. How could it be 

material, he asked, when the parties themselves did not make it a material part of the 

contract? (See, eg., ER 102- 104 Tr 23.107- 1 13 .) Nevertheless, he concluded that it was. 

(ER 128-29 Tr 24.8-9.) 

Judge Keys erred because he focused on the wrong question. We assume for 

the sake of argument that he was right, that cost of construction was material in some way to 

the success of the enterprise, even if the agreement between the parties ignored it. Our point 

about materiality here is much simpler. 

The thing that has to be material is thefalse representation itself, as can be 

seen from the list of the nine elements of fraud on p. 31 above. It doesn't matter whether cost 

of construction was material. What matters is whether the Austin estimate itself was 

material, and whether Kelley's false representation about it ("the best we have at the time") 

was material. 

We explained in our Summary of Facts why that false representation shouldn't 

have affected Murphy's ultimate recommendation to the State 15 months later. (See above at 

p. 14.) Judge Keys summed them up: 

The Austin report shouldn't have been relied on by anybody in any 
circumstance. Even Murphy said that, bu!5went on to rely on it as well as 
other statements from these guys later on. It was an order of magnitude 
estimate. It was a guesstimate. It was a different construction method. It was 
the wrong contractor. Murphy never contacted Austin. He knew it was 
Fletcher Wright. Nobody fiom Murphy or the State contacted Fletcher 
Wright.'' (ER 90,95 Tr 23.59,78.) 

35 These "other statements" are presumably the corrections that Simon made to 
Murphy's description of the transaction. See above at p. 17. Whatever they may be, they are 
not the basis for the fraud claim. (See p. 23 and fh. 16 on p. 13) 
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The Judgment continues in the same vein to recite that "plaintiffs reliance was foolish, that it 

was unreasonable and unjustified." (ER 162.) 

In the previous Assignment of Error, we questioned Judge Keys' decision to 

eliminate the element ofjustifiable reliance. However, the argument we are making now is 

about the element of materiality, not the element of justifiable reliance. No one has yet 

erased materiality fiom the elements of fraud. 

What is materiality? The black-letter rule is that "a misrepresentation is 

material where it would be likely to affect the conduct of a reasonable man with reference to 

a transaction with another person." Milliken v. Green, 283 Or 283,285,583 P2d 548 (1978). 

See also Campbell v. Southland Corp., 127 Or App 93,101,871 P2d 487 (1994); Pape v. 

Knoll, 69 Or App 372,687 P2d 1087, rev. denied, 298 Or 150 (1984). 

Materiality is therefore a "reasonable man'' (or "reasonable person") standard. 

Since Judge Keys found that the Austin report "shouldn't have been relied on by anybody in 

any circumstance," the conduct of a reasonable person a fortiori would not likely be affected 

by it. Since Judge Keys ruled that it was "unreasonable" to rely on the Austin estimate, 

plaintiffs case flunks the reasonable person standard. 

Judge Keys' findings of fact are unequivocal. It follows inexorably fiom them 

that the Austin estimate and Kelley's false representation about it were immaterial as a matter 

of law. 

FIFTH ASSIGNMENT OF ERROR 
(Plaintiff did know.) 

The trial court erred in finding that plaintiff did not know the representation 

was false. 

A. Preservation of error. Objections to findings of fact are not 

necessary for appellate review. Neither are requests for findings of fact. ORCP 62E. 

However, defendants repeatedly argued to the trial court that plaintiff did know. (See, e.g. 

ER 94-95 Tr 23.76-77.) 
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B. Standard of review. The standard of review for findings of fact is of 

course that there is no evidence to support them. What we challenge here, however, are 

some errors of law that underlie this finding of fact. 

ARGUMENT 

1. 

Judge Keys found that Murphy didn't know that the cost of construction was 

SH&E and OPERJ? knew, even if Murphy and Combs didn't. 

different from the Austin estimate. (See above at p. 20.) He found that Combs, the Treasury 

official who replaced Canby, didn't know much at all (See above at p. 21 .) We can't 

challenge those particular findings on appeal because there is some evidence to support them. 

But Judge Keys also found that SH&E itself did know, because Drinkwater, 

Murphy's chief assistant at SH&E, knew. (See above at p. 20.) Since OPERJ? hired SH&E, 

not Murphy, why should the outcome turn on whether Murphy knew instead of whether 

SH&E knew? OPERF alleged in its complaint that it was relying on SH&E for advice. 

(ER 7 1 19.1 

The same question should be asked with respect to the State officials 

themselves. Judge Keys found that "half' of OPERF's witnesses knew, including Canby, 

who proposed the transaction to provide working capital in the first place. (See above at 

pp. 21 .) There was also Muir, the lead DOJ attorney on the transaction, who asked that 

money be held back equal to the profit on the sale. (See above at p. 22.) How does one 

answer the question---did OPERF know---when some of its agents knew, yet others didn't? 

The familiar rule is that a corporation, whether it is SH&E or OPERF: 

"is not a sentient being and therefore, cannot 'know', be aware of, or discover 
anything, except through the agency of its officers, directors, and employees. 
A corporation generally is charged with knowledge of facts that its agents 
learn within the scope of their employment." 

FDIC v. Smith, 328 Or 420,429,980 P2d 141,146 (1999). On the basis of this principle, 

OPERF and its agent SH&E did know, because at least some of their agents knew, even if 

Murphy and Combs didn't. 

.. 
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Bear in mind that the reason Murphy and Combs didn't know, according to 

Judge Keys, was their own inadequacy and failure. (See above at p. 21 .) We submit that it is 

bad policy to hold that a corporation "knows" something only if its least competent agent 

knows it. 

2. The clear and convincing standard was not applied. 

For the same reasons, we submit that Judge Keys failed to apply the clear and 

convincing standard as he made his findings.36 The evidence that OPERF did not know 

cannot be clear and convincing when he simultaneously found that some of its agents did 

know. 

Recall also that Judge Keys expressed a "serious doubt" that the State didn't 

know, a doubt that was produced in his mind by SH&E's advertisement that this transaction 

produced "working capital" for the developer. (See above at p. 20.) The "clear and 

convincing" standard requires that the truth of the facts be "highly probable." See, e.g., Riley 

Hill, supra, 303 Or at 402. A "serious doubt" is not easily reconciled with that standard. 

3. 

Simon and Reinbold were held liable because "they didn't correct a 

Cost of construction was in fact disclosed to plaintiff. 

misunderstanding." (ER 129 Tr 24.9-10.) Yet one of Judge Keys' findings shows that they 

did correct it. 

He found that the cost of construction was disclosed in the Lease, where a 

minute's arithmetic revealed that the construction cost was $25.8 million or less. (See above 

at p 24.) Apropos of this, Judge Keys found: 

"[J]ust as Mr. Simon pointed out, it was obvious that the - I mean, this 
was information in the State's hands. It was not information that had been 
failed to be disclosed to the State. 

I'm making very specific findings here because I want . . ... the appellate 
court to understand what my findings are, what the State had absolutely 
available to it in evaluating this whole right to rely question . . .that's 
something in the State's hands. A minor calculation will disclose there was no 

~~ 

36 As far as we can tell, he never articulated that he was applying the clear and 
convincing evidence standard. 

2 



way . . . [that] they were making zero profit.. . (ER 96 Tr 23.82, emphasis 
added.) 

Since the information had been "disclosed to the State," it is a logical 

contradiction to also find that the State did not know. At the least, it appears again that the 

clear and convincing standard was not applied. 

SIXTH ASSIGNMENT OF ERROR 
(Piercing the corporate veil) 

The trial court erred in piercing the corporate veil to impose shareholder 

liability on Reinbold. 

A. Preservation of error. Reinbold made his motion at the end of 

plaintiff's case. (ER 59 Tr 16.169, 172-73.) Before he could articulate it, however, Judge 

Keys had already announced that he was going to continue the trial on all issues and would 

take such motions under advisement until the end of trial. (Id.) Reinbold continued his 

argument after the close of the case. (See, e.g., ER 77 Tr 23.5-6 et seq.) Judge Keys' 

ultimate findings are at ER 127-128, 130-131 Tr 24.3-8, 16-17. 

B. Standard of review. There are both issues of fact and issues of law in 

this assignment. As we go through the argument, we will indicate which is which. 

ARGUMENT 

Up to now all the assignmentcof error have focused on OPERF's 

fraud claim---the Third Claim for Relief. We now turn to the Second Claim for Relief--- 

piercing the corporate veil to impose shareholder liability on Reinbold---which resulted in a 

$343 18,000 judgment against him. 

1. The law: piercing the corporate veil to impose shareholder 
liability. 

Oregon law provides that shareholders are not liable for a corporation's debts. 

ORS 60.15 l(2). Piercing the corporate veil to impose shareholder liability is an "exception," 

an "extraordinary remedy which exists as a last resort.'' Amfuc Foods, Inc. v. International 

Systems & Controls Corp., 294 Or 94, 102, 103,654 P2d 1092 (1982). 
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A claim for this remedy has three essential elements: (1) the shareholder must 

be in control of the corporation; and (2) the shareholder must have engaged in "improper 

conduct" that (3) caused the plaintiffs loss. Id., 294 Or at 108-09. 

As for control, Reinbold agrees that he was in control.37 However, he 

challenges both improper conduct and causation. 

2. Improper conduct. 

OPERF Is complaint alleged three kinds of improper conduct: fraud, 

undercapitalization, and milking corporate assets. 

As for thefraud theory for piercing the corporate veil, we will not address that 

here since it is duplicative of the straight fraud theory that we have already discussed. 

As for the UndercapitaIization theory, Judge Keys ruled in favor of Reinbold. 

The contract set the amount of capitalization at $1 1 million, and Judge Keys found that 

Pamcorp met that contractual obligation. (ER 77-78 Tr 23.7-9; ER 123 Tr 23.190,23.192.) , 

Our argument therefore only addresses the milking corporate assets theory for 

piercing the corporate veil, which Judge Keys decided against R e i n b ~ l d . ~ ~  

3. 

The milking issue in this case has to do with $2 million that Pamcorp paid out 

for several different business expenses. We contend (a) that these payments were proper, and 

(b) that in any event they did not cause plaintifI's$32 million loss. The causation issue is 

more quickly grasped, so we will present it first. 

The nature of the milking claim in this case. 

4. 

The survival of the business was contingent on attracting new investment. 

Payment of these claims did not cause OPERF's loss. 

According to Judge Key's findings, the more cash a company has, the more attractive it is to 

37 

38 

Simon was exonerated on this piercing claim because he was not in control. 
(ER 121 Tr 23.182.) 

The Judgment and the Fifth Amended Complaint are a little different in how 
they characterize OPERF's piercing claim. In the Judgment, Count One is characterized as 
piercing on account of milking corporate assets; Count Two, as piercing on account of fraud. 
In the Fifth Amended Complaint, Count One is to pierce the corporate veil of Pamcorp; 
Count Two is to pierce the corporate veil of Pamcorp Holdings. (ER 19-22, 162.) 
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a potential investor, so paying the $2 million reduced Pamcorp's attracti~eness.~' (ER 117- 

118 Tr 23.168-169; ER 120-121 Tr 23.180-181; ER 128 Tr 24.6.) He found that Pamcorp 

had a 40% probability of finding an investor if it had kept the $2 million, and a 35% 

probability if it paid it out?' (ER 83-84 Tr 23.30-33; ER 87 Tr 23.46,48; ER 117 Tr 23.165; 

ER 120-121 Tr 23.178,23.180-181.) 

Judge Keys explained his reason for assigning these percentages to his 

findings: 

"I've intentionally done it that way and actually put a number on it so 
when the Court of Appeals looks at this we don't have to do this over again. 
Either they think that the numerical submission of my analysis of the evidence 
constitutes materiality or it doesn't.. .I believe it's a very close call on 
materiality." (ER 12 1 Tr 23.1 8 1 .) 

We submit that it isn't a close call. Judge Keys' numbers establish as a matter 

of law that plaintiff did not satisfy its burden of proof. Plaintiff had the burden of 

establishing by a preponderance of the evidence that this $2 million in payments caused the 

$34.5 million loss reflected in the judgment. Preponderance means that the evidence must be 

more than equally balanced. Riley Hill, supra, 303 Or at 394. Preponderance means it has to 

be 5O%---plus a little more. 

Judge Keys' percentages tell us that plaintiff fell short of the 50% mark. They 

tell us there was already a 60% probability that Pamcorp was never going to get the financing 

it needed anyway, even if had kept the $2 million. It was therefore more probable than not 

that the $2 million payment did not cause the failure of the business, and therefore did not 

cause plaintiff's loss. 

39 It didn't make any practical difference to Pamcorp's ability to get a loan fiom a 
~ bank. Judge Keys found that the chance that any bank would lend to a startup like Pamcorp 

was "incredibly low" to begin with. (ER 83 Tr 23.30; ER 128 Tr 24.6.) 
Unfortunately for clarity, Judge Keys sometimes would say "bank loan" when he 

meant "investor." (See, e.g., ER 83 Tr 23.32.) To verify that he was really referring to a 
potential investor, not a bank loan, see ER 83 Tr 23.30 and ER 128 Tr 24.6. 

reduction. (5%/40% = Appx. 16-17%.) (ER 117 Tr 23.165; ER 128 Tr 24.6-7.) 
40 Put another way, he found that the decrease from 40% to 35% is a 17% 
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Since the probability of new investment was 40% with the $2 million, and 

35% without it, the payment of the $2 million was 5% responsible for Pamcorp's inability to 

attract new investment. If this were a negligence case, a defendant who were found to be 5% 

responsible would not suffer judgment for 100% of the damages. Since piercing the 

corporate veil is an extraordinary remedy, it should take more than a 5% probability to 

impose 100% of the damages. The courts shouldn't invoke the remedy of piercing the 

corporate veil to second-guess a business decision because it disregarded a 5% risk. 

5. 

We now turn to the components of this $2 million, and explain why it was not 

Payment of these claims did not constitute "improper conduct." 

improper to pay these expenses of the business. 

Almost all of it---$l.8 1 million---was for expenses incurred in the first two 

years of the enterprise. That $1.8 1 million number has two subparts, $740,000 and 

$1.07 million, that need to be analyzed separately. 

a. There was nothing "improper" about the $740,000. 

As for the $740,000, there was no evidence there was anything improper 

about it. The witness on whose testimony this item depends did not even know what it was 

spent for: 

"MS. CHAMBERLAIN: . . .You made no verification as to the type or 

A. . . .The schedule that I have didn't provide a lot of detail as to 

the purpose of those expenditures? 

exactly what those were, for what purposes. 

Q. So you don't know how that money was expended? 

A. No. I do not.'' 

(Tr 15 pm. 102-103.) Nevertheless, over Reinbold's objection, Judge Keys 

treated this $740,000 as an improper expense. (ER 117 Tr 23.168; ER 128 Tr 24.5.) There 

was no evidence to support this finding. 
b. There was nothing improper about the $1.07 million. 

As for the $1.07 million, the record does disclose what it was spent for, and at 

the same time establishes that it was not improper. 
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The enterprise was kept afloat during the first two years, prior to bond closing, 

by loans and advances &om Reinbold, Richard Barclay, and Barclay Associates. The 

$1.07 million went to repay those loans and advances. (Tr 8.171, 15 pm.87, 16.18-19, 16.68- 

70, 16.100,21.16-17,21.43-44; ER 82 Tr 23.27; Ex 5106, 5251.) 

There was nothing illegitimate about these expenses. Corporate counsel Alan 

Abravanel testified these were valid corporate obligations. (Tr 2 1.1 6-1 7.) Judge Keys I 
agreed: 

"I'm prepared to find that all of the pre-incorporation expenses are 
business-related and justifiable expenses. I ts  not like they stole money when 
they took this money. There's been no proof of that. 

(ER 74 Tr 22.79; see also Tr 21.47-48.) 

What made it "improper," in Judge Keys' view once again was its adverse 

effect on the probability of getting the new investment that the company needed to survive. 

(ER 74 Tr 22.79.) 

"The question is: Given the capitalization structure of the company . . . 
and the likelihood of loans, and the clear ongoing potential operating losses, 
whether it's appropriate to take any of that money out of that company at that 
time." 

(Id.) That means it may have been a bad business judgment. But is it the kind of "improper 

conduct'' that warrants piercing the corporate veil? 

We contend that something worse is required. Most business failures could 

probably be attributed to bad judgment, but most business failures don't warrant piercing the 

corporate veil. The Supreme Court has held that 'Ithe real underpinning" of a claim to pierce 

the corporate veil is "some form of moral culpability." Amfac, supra, 294 Or at 108. 

The degree of moral culpability that is required in a "milking" case can be 

seen in a pair of this Court's recent decisions that pierced the corporate veil. Levine v AZpha 

Anesthesia, Inc., 145 Or App 549, rev. denied 325 Or 368 (1997); Klokke Corp v Classic 

Exposition, Inc., 139 Or App 399,407,912 P2d 929 (1996). 
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. 

In Levine, a shareholder knew the corporation faced legal exposure and 

'Shareholders have been held liable for a corporation's debt because 
they have milked a corporation by payment of excessive dividends (citations 
omitted), by the sale of products the shareholders at a reduced price (citations 
omitted), or by exacting unreasonable management charges (citations 
omitted)." 

Amfuc, 294 Or at 109-1 10. 

Second, the payment of these notes did not strip away the last remaining 

capital. They were paid in June 1992, 16 months before Pamcorp closed its doors, at a time 

when defendants were enthusiastic about the future of their business. 

Third, unlike K l o h ,  the payment in our case made no material difference in 

Pamcorp's ability to continue operating its business. Cf: Klokke at 408. Judge Keys so 

.found, expIaining that even the whole $2 million would have funded only a month and a half 

of additional operations. (ER 128 Tr 24.6.) In other words, not paying the $2 million would 

have meant shutting down in December 1993 instead of at the end of October. (ER 128 Tr 
- 

L "  
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24.6.) The "moral culpability" in our case was not the snatching of the assets a step ahead of ? 

the creditors---it was taking an action that in hindsight was found to slightly reduce the 

possibility of financing the business over the long haul. No court has gone that far to stretch 

the meaning of "moral culpability" and "improper conduct." 

i. The $726,000 to Richard Barclay and Barclay 
Associates. 

Of this $1.07 million, approximately $726,0004' was repaid to Richard 

Barclay and his company Barclay Associates. (Ex 259, Tr 16.100.) They were not even 

shareholders. At one time Barclay had an option to become a shareholder, but he had 

severed his ties before the bond closing, and OPERF knew it. (Tr 16.1 14-1 15; ER 95 

Tr 23.78.) Creditors with valid debts should be paid. Paying a valid debt should not be 

considered morally culpable, and should not constitute milking of corporate assets. 

ii. The $344,000 to Reinbold. 

Of this $1.07 million, $344,000 was repaid to Reinbold. He was the only 

shareholder who received payment of a debt. Like the debt to Barclay, Judge Keys' finding 

that these were valid debts included the debt to him as well. (Tr 2 1.47-48; ER 74 Tr 22.79.) 

If paying a valid debt is morally acceptable, it should not become morally 

culpable by reason of the circumstance that the payee is a shareholder. In Klokke, the 

corporation actually made two payments to the shareholder-one payment for a debt that was 

legitimate and pre-existing, and a second payment for a debt that wasn't. Klokke, 139 Or App 

at 403. Only the latter payment was held to constitute milking. Id. at 409. 

One aspect of the $344,000 payment to Reinbold appears to have caused some 

confusion. When Reinbold received it, he used part of the money to settle up with Richard 

Barclay with respect to some claims that arose out of an unrelated business venture. 

(Tr 16.1 13-1 14.) Judge Keys appeared to consider this improper: 

41 There is a slight discrepancy. By one source, the amount repaid to Barclay 
and Barclay Associates was $649,000. (Ex 259.) By another, it was $726,000 (Ex 525 1, 
$1.07 - $344,000 = $726,000.) 
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"any money that Reinbold paid Barclay to settle claims unrelated to 

this situation is inappropriate.. .isn't that $344,000 or something?" (ER 127 
Tr 24.4.) 

i Keys so found: 

We submit that this is incorrect as a matter of law. That Reinbold used the 

$344,000 for one particular purpose, instead of for another, is irrelevant. He could have used 

it to buy a house, support his family or settle with Barclay, but his choice of how to spend the 

$344,000 payment has no bearing on whether that payment constituted milking in the first 

place. 

C. The $137,000 in excess salaries was immaterial. 

The last component of the $2 million is the $1 37,00042 that Judge Keys found 

was excessive salaries. We disputed the finding that they were excessive, but we concede 

there is evidence in the record to support it. By itself, however, it is not material. Judge 

I'm the first to tell you, that the salaries in and of themselves would not 
be material. The question will be: Once I add up all of the costs, are they, 
totalling, material? That's the question." (ER 84 Tr 23.34.) 

Therefore, if the Court agrees with our arguments with respect to the other 

items, this item for excessive salaries becomes immaterial. 

d. Anything less that $2 million is immaterial. 

f -  If this Court decides that the "improper payments" were more than the 

$137,000 in salaries, but less than Judge Keys' $2 million figure, that still warrants a 

conclusion that the total is immaterial. Judge Keys found that materiality was a ''very close 

call" even on the full $2 million. (See above at p. 42.) Less that $2 million should reverse 

that call. 

42 We can't tell fiom the findings exactly what figure Judge Keys settled on for 
the amount of the excessive salaries. The possibilities range fiom $137,000 to $200,000. 
(ER 83-84 Tr 23.31,34,35-36; ER 128 Tr 24.5.) 
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6. In any event, there was no milking at all because defendants met 

their contractual obligation to make $11 million available in 
capital. 

A contractual provision in the ground lease required that Pamcorp be 

capitalized with $1 1 million!3 Judge Keys found that that obligation was met. (ER 77-78 

Tr 23.7-9; ER 123 Tr 23.190,192.) Counsel for OPERF conceded that $1 1.845 million went 

into Pamcorp from the profit on the sale of the hangars. (ER 123 Tr 23.189.) Since 

defendants therefore put in $845,000 more than the contract called for, there can't be any 

milking at all unless the supposedly "improper" sums exceed $845,000. Judge Keys so held: 

"If we were to pierce based on alleged milking for sums that don't take 
us below the $1 1 million target in the ground lease, in effect what we are 
doing is modifying the contract obligation." (ER 77-78 Tr 23.8-9.) 

So even if this Court were to agree with Judge Keys that there are some "improper" 

components in that $2 million of payments, they are irrelevant if they don't total more than 

$845,000. 

They don't. The "excessive salaries" are only $137,000 or so. Even if one 

added in the $344,000 repayment of Reinbold's advances, that is still less than $845,000. To 

go over the $845,000 (and thereby fall below the $1 1 million capital requirement) the Court 

would also have to find that it was "improper'' to pay either (a) the $740,000, for which there 

isn't any evidence at all; or (b) the $726,000 owed to Barclay and Barclay Associates, which 

Judge Keys found was for valid expenses. 
L * L L _ .  1 .  L 

Furthermore, that $1 1,845,000 figure understated Pamcorp's capital. It should 

have been $12,345,000, which means that Pamcorp's capital was $1.345 million in excess of 

the contract requirement, not $845,000. The source of Pamcorp's capital was the payments 

made by the Port, for it was the profit earned on the construction. Yet Judge Keys refused to 

consider one particular $500,000 payment from the Port as capital. (Ex 3 1 12, Ex 3 125, 

43 Actually, the agreement provided that capital should be "not more than 
$1 1 million." (Ex 51 11 6 9.1.2.2.) However, we accept that it should be $1 1 million. 
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ER 79 Tr 23.14-16, ER 122 Tr 23.186.) He found, instead, that it was "income." (Id.) There 

is no evidence in the record that it was. 

SEVENTH ASSIGNMENT OF ERROR 
The trial court erred in denying Reinbold's claim for attorney fees. 

A. Preservation of error. Reinbold's counterclaim for attorney fees, in 

the event he is the prevailing party, is at ER 38-39. It became moot when the trial court ruled 

in favor of plaintiff on the merits. The judgment denying this counterclaim is at ER 164. 

B. Standard of review. This is an issue of law for the Court. 

ARGUMENT 

If Reinbold prevails, he is entitled to attorney fees as provided by contract. 

CONCLUSION 

Reinbold didn't deserve this result. He did not take OPERF's money and 

disappear. He put it into the business in the manner contemplated by the original agreement 

that OPERF itself had suggested. He spent several years of his life trying to make a success 

of an enterprise that would have rewarded OPERF as well as himself. He may or may not 

have shown bad business judgment in all that he did. That is not, however, sufficient reason 

to pierce the corporate veil to impose a $32 million personal liability on him. 

The fraud judgment is especially unfair. It does OPERF no good, since there 

is no chance that Reinbold can pay a fraction of it. It merely ruins Reinbold for life, since a 

fraud judgment may not be dischargeable in bankruptcy. Neither the facts of this case nor 

the law warrant such a result. 

The Court should reverse. 

DATED April 12,2001. 
Respectfblly submitted, 

Michael T. Reinbold 
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OREGON PUBLIC EMPLOYES' 
RETIREMENT BOARD, as trustee, on 
behalf of the OREGON PUBLIC 
EMPLOYES' RETIREMENT FUND, 
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V. 

SIMAT', HELLIESEN & EICHNER, a 
Delaware corporation; PAMCORP 
HOLDINGS, INC., an Oregon corporation; 
PACIFIC AIRCRAFT MAJNIENANCE 
CORPORATION (aka PAMCORP), an 
Oregon corporation; MICHAEL T. 
REWOLD; DAVID J. SIMON, and 
KENNETH E. KELLEY; 

Defendants. 

SIMAT, HELLIESEN & EICHNER, a 
Delaware corporation, 

Defendant/ 
Third Party Plaintiff, 

V. 

OREGON INVESTMENT COUNCIL; 
OREGON DEPARTMENT OF 
TREASURY, and OREGON 
DEPARTMENT OF JUSTICE, 

Third Party Defendants. 

SIMAT, HELLIESEN & EICHNER, a 
Delaware corporation, 

Plaintiff, 
V. 

THE PORT OF PORTLAND, a municipal 
corporation, 

Defendant. 
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COMES NOW, Plaintiff, and alleges as follows: 

SYNOPSIS OF LAWSUIT 

1. 

Representatives of Barclay Pacific Corporation (Barclay) approached the Oregon 

State Department of Treasury (Treasury) with.a proposal to invest Oregon Public Employes’ 

Retirement Fund (the Fund) assets in a project Barclay was contemplating developing with 

the Port of Psrtland (Port). Specifically, Barclay sought a major investor to assist in the 

financing of two wide-body aircraft maintenance hangars (Hangar Facility) to be constructed 

at the Portland International Airport (PDX). 

. 

. 

2. 

Treasury determined that prior to investing the Fund’s monies, a complete analysis of 

the risks and benefits would be necessary, including due diligence analysis of the proposal 

and Oregon Investment Council (OIC) approval. Treasury, on behalf of the Fund, hired 

Simat, Helliesen & Eichner (SH&E) as an independent consultant for various purposes, 

including to analyze the financial transaction, to conduct due diligence on Barclay, Pacific 

Aircraft Maintenance Corporation (Pamcorp) and these two companies’ later-parent 

company, defendant Pamcorp Holdings, Inc. (Pamcorp Holdings)(collectively, 

Barclay/Pamcorp), and to conduct a risk-benefit assessment on behalf of the Fund. 

3. 

The Fund, being represented by Treasury and OIC (hereafter the 

representatives) relied upon SH&E for its expertise in the airline and aircraft maintenance 

markets and its ability to make a reliable risk-benefit assessment on behalf 

the proposed transaction. At all material &es, Barclay/Pamcorp and their 

shareholders, officers and directors knew that SH&E was working on behalf of the Fund and 

. 

‘i 

that SH&E was relying upon the accuracy and completeness of representations made by 

/ / * /  
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1 BarclayPamcorp and its majority shareholders, officers and directors in making its risk- 

2 benefit assessments on behalf of the fund. 

3 4. 

4 

5 

6 

7 

8 

In June 1992, in reliance upon the recommendations of SH&E, the Fund g u m t i e d  

0 million of Taxable Special Obligation Revenue Bonds (Bonds) issued by &.e Port. But 

SH&E's recommendation, Treasury would not have recommendedthat the Fund 

guaranty the Bonds, OIC would not have authorized the guaranty of the Bonds, and 

consequently the Fund would not have guarantied the Bonds. 

9 

10 

5.  

Representatives of BarclayRamcorp made fiaudulent misrepresentations and 

11 

12 

omissions regarding the total cost of construction of the Hangar Facility and the source of the 

companies' capital.. The shareholders of BarclayPamcorp failed to adequately capitalize 

13 

14 

15 

16 

17 to theFund. 

18 6. 

19 

20 

Pamcorp or Pamcorp Holdings. Moreover, officers, directors, and shareholders of 

BarclayRamcorp milked the corporation of assets as alleged in paragraphs 77 and 78, 

including the proceeds from the Bonds, M e r  limiting the amount of money available to 

Pamcorp and Pamcorp Holdings to conduct business and fulfill their contractual obligations 

At no time prior to the closing of the transaction in June 1992 did Michael T. 

Reinbold ("Reinbold"), Kenneth E. Kelley (" 

SH&E, the Treasury, the OIC, the Fund or any State representative acting on behalf of the . 

Fund of the false nature of BarclayPamcorp representatives' representations, the companies' 22 

23 undercapitalization, or their intention to misuse Bond 'I proceeds. 
24 7. 

25 The Hangar Facility was substantially completed in the summer of 1993. 

26 BarclayPamcorp went out of business in October 1993 leaving millions of dollars in debts, 
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.. 
including approximately $3 million owed to the general contractor, Fletcher Wright, Inc. 

(Fletcher Wright). In November 1993, Fletcher Wright and other subcontractors filed 

lawsuits to foreclose on liens and to recover the amounts due to them. To prevent a default 

under numerous contracts entered into in relation to the transaction (transaction documents) 

and the Bond, the State of Oregon, acting by and through the State Treasurer, on behalf of the 

Fund settled the construction Lien claims against the facility and took possession of the 

Hangar Facility. The Fund has made all principal and interest payments on the Bond as 

required by the transaction documents. As of September 30,1998, the Fund has paid 

$17,822,369 in principal and interest and will continue to make interest and principal 

payments on the Bond in the amount of $413,675 per month until May 1999. Principal and 

interest payments on the Bond will continue thereafter through 2022 in amounts to be proven 

- .  

. 

at trial. 

8. 

The Oregon Public Employes' Retirement Board (the Board), as trustee on behalf of 

the Fund, now seeks redress from Pamcorp, Pamcorp Holdings, Reinbold, Kelley and Simon. 

PARTIES 

9. 

The Board, as trustee on behalf of the Fund, brings this case with the approval of the 

State Treasurer, OIC and the Board. The Fund is a retirement fund for qualifying 

employees. The Fund was created and is administe 

under the Oregon Revised Statutes. The Board is an agency of the State of Oregon and is 

designated by statute as a trustee of the Fund. Treasury is an agency of the State of Oregon 

and is designated by statute as the custodian of the Fund. OIC, an agency of the State of 

Oregon, and the State Treasurer, an elected official of the State of Oregon, have statutory 

responsibility for investment of state funds, including the Fund's monies. 

/ I /  

pursuant to authority set forth in and 
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1 10. 

2 

3 

4 

Defendant Pamcorp Holdings was incorporated in Oregon in May 1992. Pamcorp 

Holdings is currently inactive. Reinbold, Simon, and Kelley owned most of the issued and 

outstanding shares of Pamcorp Holdings' common stock and comprised the total Board of 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Page 
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Directors. Shareholders of Pamcorp Holdings purchased common A and B stock for $0.01 

per share. Barclay, the company responsible for constructing the Hangar Facility, became a 

wholly-owned subsidiary of Pamcorp Holdings in 1992. 

11. 

Defendant Pamcorp was incorporated in Oregon in April 1991, and reincorporated as 

a C corporation in May 1992. Pamcorp became an inactive Oregon corporation in August 

1994. Reinbold, Simon and Kelley comprised the total Board of Directors. Pamcorp is a 

subsidiary of Pamcorp Holdings. Pamcorp Holdings owns 95% of Pamcorp's stock. 

Shareholders of Pamcorp paid $0.01 per share for common stock. 

12. 

On information and belief, defendant Reinbold is an individual whose primary 

residence is in the State of Arizona. Reinbold was the Chairman of the Board and Chief i 

Executive Officer (CEO) of Pamcorp Holdings. Reinbold was also the Chairman of the 

Board and Chief Financial Officer (CFO) of Pamcorp. Reinbold was one of four 

shareholders of Barclay at one time and served as Barclay's Chairman of the Board, CEO, 

and CFO. 

. 

13. 

Defendant Simon is an individual whose primary residence is in California. Simon 

was the Secretary and Treasurer of Pamcorp Holdings and a member of the Board of 

Directors. Simon was also the Senior Vice President, Treasurer, Secretary, .and Director of 

Pamcorp. Simon was one of four shareholders of Barclay and served as a Senior Vice 

President, Treasurer, Secretary, and a Director of Barclay. 
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14. 

On information and belief, defendant Kelley is an individual whose primary residence 

is in the State of Washington. Kelley was the President of Pamcorp Holdings. Kelley was 

also the President, CEO, and Director of Pamcorp. At one ti 

shareholders of Barclay, and he served as Barclay’s President and a Director. 

elley was one of four 

. 
FACTS COMMON TO ALL CLAIMS 

. 15. 

In approximately the summer of 1990, the Port and Barclay proposed to Treasury that 

the State involve the Fund in the project. A Pamcorp briefing memo 

Treasury identified the projected construction costs to be $35 million. At no time prior to the 

transaction closing did Barclayh’amcorp inform SH&E or any representatives acting on 

behalf of the Fund that the construction costs were less than this originally proffered amount. 

16. 

On October 10,1990, Pamcorp prepared a report which summarized Pamcorp’s 

business plan for the proposed project. The report discussed market demand, strategic 

factors, Pamcorp’s then-existing management team, structure for the financing of the project, 

the anticipated benefits to the Portland region resulting fiom the project, and a schedule of 

events. Representations made in the report included: 

(a) Pamcorp would be “exceptionally well-capitalized” With an initial working 

capital account of $20 million that would constitute “several years of reserves”; arid 

@) Pamcorp would be capitalized with adequate reserves to operate for five years, 

while meeting all of its fixed operating cost obligations. 

17. 

On December 21,1990, the Fund, the Port, Pamcorp, and Barcl 

Letter of Understanding setting forth the principal terms under which the parties intended to 

proceed with the transaction, including: 
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A ,  
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2 

3 

4 

5 

6 comfort;and 

(a) A specification that the Fund desired to utilize the Port’s Special Facility Tax 

Exempt Bonds to fund the expense of the purchase price of the hangars, the cost of issuance 

of the Bonds and the interest reserve; 

(b) The parties’ anticipation that Barclay and/or Pamcorp would provide cash or a 

cash equivalent equal to two years of hangar lease payments for additional securitymd 

- 
7 

8 

9 -  

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 * 

21 

22 

23 

24. 

25 

26 

(c) A specification that Barclay would make the net proceeds fiom the sale of the 

Hangar Facility available to Pamcorp as working capital. 

18. 

In February 1991, Treasury determined that in order for a Fund investment to be 

made, OIC would have to approve the transaction and Treasury would need to perform due 

diligence on the risk and reward of the investment. 

19. 

In March 1991, Treasury decided to retain, on behalf of the Fund, an independent 

consulting firm that would perform the due diligence. Treasury obtained recommendations 

.for several independent consultants, including SH&E. After a review of SH&E’s marketing 

materials, after discussions involving persons inside and outside Treasury, and after meetings 

held on April 2 and 3,1991, between Treasury personnel and Richard “Dick” Murphy 

(“Murphy”) and Dave Drinkwater (“Dnnkwater“) of SH&E, Treasury, on behalf of the Fund, 

hired SH&E. 

20. 

SH&E delivered the first of many reports to Treasury on April 12,199 1. SH&E’s repprt 

relied upon the accuracy and completeness of representations made by Reinbold, Kelley and 

Simon. SH&E’s stated understanding of the project was that Barclay would develop the 

Hangar Facility and then sell it to the Port for approximately $40 million, the Fund would 

guaranty repayment of the Bonds, and the Fund would receive payments for its guaranty 

1 
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Gram Pamcorp lease payments. SH&E initially concluded that the Fund should make less 

than a 111 guaranty of the Bonds. 

21. 

SH&E’s analysis was based largely on statistics and forecasts provided by Pamcorp. 

SH&E accepted Pamcorp’s representations that it was adequately capitalized and that the cost 

of construction of the Hangar Facility was to be approximately $39 miilion. 

22. 

Internal records of Barclay/Pamcorp dated in May 1991 reflect that the cost of 

construction being used for its secret internal accounting was $17 million. By May 1991, 

BarclayPamcorp had structured what portion each principal was to receive fiom the 

estimated $23,000,000 profit after paying construction costs. $8,000,000 of this amount was 

apparently targeted to fund the security accounts for the Port and the Fund - demonstrating 

that Pamcorp principals did not intend to invest their own money. These records and their 

contents were not disclosed to SH&E or any representative acting on behalf of the Fund. 

23. 

A supplemental report dated May 7,1991 was provided to Treasury for the benefit of 

the Fund by SH&E to incorporate, among other things, new financing terms negotiated by 

the participants. Among SH&E’s conclusions was the opinion that the agreement in. 

principle offered to the Fund a satisfactory return and reasonable risk. 

24. 

As early as May 1991, Barclay shareholders believed Barclay would make a $23 

million gain on the $40 million sale of the Hangar Facility and that $14,720,000 would be 

distributed by Barclay to individual shareholders, including defendants Reinbold, Kelley, and 

Simon as “independent contractors.” These secret profits and planned distributions were not 

discIosed to SH&E or any representative of the Fund. 

Iff 
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1 25. 

2 

3 

4 

5 26. 

6 

7 

SH&E provided a supplemental report to Treasury for the benefit of the - .  Fund on June 

28,1991. SH&E's favorable analysis was premised, in part, on Pamcorp's revised cash-flow 

'ections provided by BarcIayPamcorp representatives. 

On June 26,1991, the State of Oregon, acting by and through the State Treasurer on 

behalf of the Fund, the Port, Pamcorp, and Barclay entered into a second Letter of 

8 Understanding, followed by a June 27,1991 Letter of Intent, setting forth in greater detail the 

9 

10 

terms and conditions of the complex arrangements between the parties. The Letter of Intent 

was twice amended, on February 1,1992 and on May 1,1992, among other things, to extend 

11 the obligations under the Letter of Intent. 

12 27. 

13 

14 

15 

16 

17 

18 

Commitment of the Fund's monies for this transaction required the approval of the 

OIC. An SH&E representative presented the proposed transaction to the OIC in its July 16, 

1991 meeting and recommended that the OIC approve the Fund's participation by providing 

a guaranty of the Port Bonds to be issued. By a vote of 3 $0 1 (with one abstention) OIC 

approved the motion that it authorize Treasury to execute a Bond guaranty program to 

facilitate the transaction, subject to review by experts, including SH&E. 
19 28. 

20 

21 

22 

In early 1992, the Fund's representatives dis 

form. On or around January 14,1992, SH&E delivered a supplement to its early reports in 

which it reassessed the Fund's investment risk. The structure of the transaction had changed 

23 since the prior reports. I 

Y 

24 29. 

25 On or about April, 1991, SH&E and State representatives acting on behalf of the 

26 Fund had been led to believe by BarclayRamcorp principals' misrepresentations that the cost 
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of construction was approximately $39.5 million. Thereafter, BarclayPamcorp, Reinbold, 

Kelley and Simon concealed from and failed to disclose to SH&E or any representative 

acting on behalf of the Fund the true cost of construction and source of capital.. Neither 

SH&E nor any Fund representative discovered that the construction cost was estimated to be . 

only $24 million until after Bond closing and that all of the principal's supposed investment 

flowed fkom hidden, excessive construction profits. 
. 

30. 

Accurate source of capital and total construction costs were not provided to SH&E or 

any Fund representative prior to the Bo 

31. 

In late April 1992, BarclayPamcorp approached Treasury on behalf of the Fund to 

present and to discuss three proposals: 

(a) Pamcorp offered to increase the working capital guaranties fiom $9 million to $1 1 

million and to invest the entire amount in the company Within 60 days of Pamcorp 

commencing operations. 

(b) Pamcorp requested that the Fund agree to a decrease in the amount of money fiom 

S7.6 to $3.8 million to be set aside for use by the Fund to pay certain obligations in the event 

of a default by Pamcorp (the Company Security). 

(c) Pamcorp requested that BarclayPamcorp have access to $5 million of the final 

construction disbursement earlier than originally planned by decreasing the final 

disbursement fiom $15 to $1 0 million. 

32. 

BarclayPamcorp acknowledged that the final construction disbursement was to be 
'i 

released only after final completion of the project and after satisfaction of several other 

conditions precedent, including BarclayPamcorp's posting ofthe Company Security. Yet, 

\ 

. .  

.. . 

. .  

none of the companies or any of their shareholders, officers, or directors intended to or in fact . 
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. .  

1 funded the Company Security prior to the final disbursement; instead they used a large 

2 portion of that disbursement to fulfill the security obligation. 
3 33. 

4 

5 

6 

7 

8 

9 

10 

11 final construction disbursement. 

On approximately May 4, and again on approximately May 9,1992, Simon spoke to 

Murphy at SH&E regarding the proposals alleged in paragraph 3 1. Simon persuaded 

Murphy on behalf of SH&E to agree to recommend and SH&E did in fact recommend to the 

Treasury for the benefit of the Fund the following modifications to the transaction: 
, 

(a) Reduction of the final construction disbursement from $15 to $10 million; and 

(b) Reduction of the Company Security requirement to $4.0 million. 

Simon did not disclose that the Company Security was to be funded using money from the 

12 34. 

13 

14 

15 

SH&E further advised Treasury that although the structure of the transaction had 

undergone several changes since the OIC presentation, these modifications, like the others, 

maintained a riskheward structure of equal or greater value to the Fund than the deal -as 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

structured at the time of OIC’s vote. 

35. 

In June 1992 BarclayPamcop representatives circulated a draft of the construction 

contract. Howper, the portion which indicated the cost of construction was concealed $om 

resentatives acting on behalf of the Fund. 

36. 

SH&E reevaluated the risk versus benefit ratio on June 11,1992, and supplemented 

its’prior reports. SH&E relying upon the accuracy and completeness of information received 

from BarclayPamcop principals again advised Treasury for the benefit of the F k d  that the 

expected re& to the Fund was reasonable in relation to the assessment of risk. 
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1 37. 

2 

3 

4 

5 years. 

6 38. 

7 

8 share of Barclay. 

9 39. 

The transaction closed and the Bonds were issued with the Fund's guaranty on June 

18,1992. Pursuant to the transaction documents, Barclay was responsible for constructing 

the Hangar Facility, and Pamcorp was to operate the Hangar Facility for the following 30 

. 

- 
Prior to the closing, in the spring of 1992, Reinbold purchased Richard Barclay's 

10 j 

11 

12 

13 

14 40. 

15 

16 

During 1992 Barclay and Pamcorp were reorganized. Pamcorp Holdings was 

incorporated. The majority of stock of Pamcorp Holdings was owned by Reinbold, Simon, 

and Kelley. Barclay became a wholly-owned subsidiary of Pamcorp Holdings. Pamcorp 

Holdings became owner of 95 percent of the outstanding common stock of Pamcorp. 

i 

Throughout the remainder of 1992, representatives of BarclayPamcorp sought 

working capital financing. Approximately 77 different bank and capital sources were 

17 

18 

19 

20 

eventually approached on behalf of BarclayPamcorp. Officers of BarclayRamcorp, 

including Reinbold, Kelley and Simon; knew that the companies were in dire financial 

condition and that operations would have to cease unless additional revenue or a line of 

credit was obtained. These facts were concealed fiom SH&E and all other Fund 

-. 

21 representatives. 

22 41. 

23 

24 

In 1993 representatives of BarclayPamcorp continued to misrepresent to SH&E and 

other Fund representatives the companies' financial condition. In late January 1993, Kelley 

25 

26 

represented to Treasury €or the benefit of the Fund that Pamcorp had deals with three 

customers and that each had agreed to place an aircraft with Pamcorp when it opened. At a . 

Page 12 - FImH AMENDED COMPLAINT 
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meeting between the State representatives acting on behalf of the Fund &id Pamcorp on 

February 11,1993, those acting on behalf of Pamcorp misrepresented that Pamcorp 

shaieholders had invested $8 million of capital to date and would invest $1 1 million by July 

15,1993. 

42. 

By early February 1993, Pamcorp began to approach Treasuj  about a standby 

agreement fiom the Fund to back up a working capital line of credit fiom a commercial bank. 

After all other iinancing avenues that BarclayPamcorp tried failed, BarclaylPamcorp 

approached Treasury and requested that Treasury obtain authority for the Fund to provide a 

standby agreement so that commercial banks would provide a $15 million credit line. SH&E 

was asked to review the proposal on behalf of the Fund. 

43. 

In approximately March 1993, BarclayPamcorp contacted SH&E to set up a meeting 

in Portland to discuss Pamcorp's need for financing. In a report sent to SH&E, Pamcorp 

acknowledged that since May 1992, it had met with the six major local commercial banks in 

Oregon and with over 15 money centers and international banks for the purpose of arranging 

a working capital line for operations. 

44. 

On behalf of the Fund, SH&E met with BarclayPamcorp officers and senior 

management in early April 1993 to discuss several subjects concerning Pamcorp's start-up 

activities, including: 

(a) Management's assessment of current market conditions and the principal 

competition; 
5 

(b) Barclay/Pamcorp's then-current business and financial plan, including detailed 

25 r .  proforma financial projectioq; 

26 Ill 
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0 

(c) 

projections; and 

Underlying assumptions and rationales made by BarclayRamcorp in its 

(d) BarclayPamcorp’s marketing and business development activities to date. 

SH&E was also to evaluate the key management personnel. 

45. 

On July 15,1993, BarclayRamcorp informed Treasury, acting 6n behalf of the Fund, 

that it intended to post cash for the security accounts required under the transactional 

documents and to submit a Withdrawal for the final constru’ction disbursement the next 

morning. Without the knowledge of any State representative acting on behalf of the Fund 

and contrary to the requirements of the transactional documents, Barclay funded the security 

accounts fiom the final construction disbursement it received on July 20,1993. 

46. 

On July 19,1993, SH&E sent Treasury, on behalfof the Fund, a summary of its 

review of BarclayRamcorp’s financing needs. BarclaylPamcorp had approached Chase Bank 

with a proposal for a $25 to $30 million private placement fiom which BarclayRamcorp 

would purchase TIMCO, an existing aircraft maintenance facility in the South, and would 

obtain working capital for Pamcorp. 

47. 

Morgan Stanley, the most likely investor in the then-existing proposed transaction, 

was conducting due diligence on Pamcorp and noted that the company was undercapitalized 

and without an adequate cushion of liquidity. 

48. 

At the OIC meeting on July 28,1993, Treasury posed to OIC the proposal thai the 
a 

Fund guaranty a $10 million loan in the event a major bank with which Barclay/Pamcorp was 

negotiating agreed to loan BarclayRamcorp the money. OIC instructed Treasury to continue 

.*. 
/ I /  
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10 . 

11 

12 

13 

14 

15 

16 

17 

18 

19 

negotiations on behalf of the Fund but if the equity a s i o n  did not occur, OIC would not 

likely allow any additional investment of the Fund's monies or credit. 

49. 

On July 29,1993, BarclayRamcorp reported to SH&E, which in turn reported to 

Treasury acting on behalf of the Fund, that Pamcorp would be working out final details of the 

tentative agreement with Morgan Stanley in the following week. A r m d  the end of August 

1993, Pamcorp's negotiations for financing with Morgan Stanley fell through. 

50. 

The Hangar Facility was substantially completed in the summer of 1993. 

51. 

BarclayPamcorp went out of business in October 1993. At that time, 

BarclayRamcorp left millions of dollars in debts. 

52. 

On or about February 1,1994, the Fund took over control of the Hangar Facility. At 

all times since the Fund assumed control of the Hangar Facility, it has made diligent and 

good faith efforts to re-lease the Hangar Facility. 

53. 

Notwithstanding these efforts, the Fund has not been able to locate a long-term ten& 

for the Hangar Facility. 

20 CLAIMS AGAINS 

21 

22 

23 

24 

25 
26 above. 

(Count One - Fail 
1 

54. 

Plaintiff realleges and hereby incorporates by reference all of the allegations set forth 
i 
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55. 

Under the Sublease, one of the transaction documents, Pamcorp was required to make 

monthly payments equivalent to a principal and interest payment on the Bonds. These 

payments were received by First Interstate Bank, the Trustee to the Bondholders (Trustee). 

Urider the Guaranty Agreement, another transaction document, the Fund paraptied to 

directly pay the Trustee h l l  and prompt payment of interest and principal ( p a r i t y  

payments) on the Bonds. Pamcorp has failed to make its principal and interest payments. 

The Fund has made every interest and principal payment as required under the provisions of 

the Guaranty Agreement. The Fund is not in default. 

- 

56. 

The Fund and Pamcorp entered into a Reimbursement Agreement, yet another 

transaction document. Under this agreement, Pamcorp owes the Fund a contractual duty to 

reimburse the Fund for payments made to the Trustee. 

57. 

Because the Fund made the requested payments, the Fund is entitled to exercise its 

rights under Section I.C( 1) of the Reimbursement Agreement: 

“(1) When and if PERF pays any amount * * *: (i) to, 
or as directed by, Trustee pursuant to the Section L of Article I 
of the Guaranty Agreement * * *, regardless of whether PERF 
draws upon and is reimbursed from the Company Security or 
the Debt Service Reserve Account With respect thereto, PERF 
shall delivei written notice of said amount to PAMCO 
[pamcorp] (‘Rehbursement Notice’). The amounts set forth in 
the Reimbursement Notice bear interest at the then 
current Prime Rate of the e bank plus two percent (2%) 
from the date of notice to PAMCO [pamcorp] for payment by 
PERF to, or as directed by, Trustee until paid to PERF.” 

58. 
1 

The Fund has delivered a Reimbursement Notice to Pamco;P, thus satisfying the 

requirement that the Fund provide Pamcorp Written notification that reimbursement was due. 

/ / /  
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59. 

/- 

2 Pursuant to the Reimbursement Agreement, Section 1 .C(2), Pamcorp was then 

3 

4 

5 

6 

7 

8 

9 

contractually obligated to reimburse the Fund; 

“(2) PAMCO [pamcorp] shall, within one Business 
Day of its receipt of the Reimbursement Notice, deliver to 
PERF, in immediately available funds, the amount set forth in 
the Reimbursement Notice, together with all interest accrued 
thereon at the rate provided in subsection (1) of this Section 
C.” 

60. 

Pamcorp has failed to pay all money owing within one business day of receiving 

written notice, thereby breaching its duty to comply with Section l.(C)(2). 
10 

I 61. 
11 

Section K ( 3 )  of the Reimbursement Agreement provides: _ _  
12 

13 

14 

15 

“(3) In the event PAMCO [pamcorp] fails to timely 
comply with this obligation set forth in subsection (2) of this 
Section C, PERF may, at any time thereafter by written notice 
to PAMCO [pamcorp], declare an Event of Default under 
Section I.H( 1) hereof.” 

16 62. 

17 

18 

19 

The Fund notified Pamcorp of the Fund’s declaration of default and events of default 

pursuant to section 1.H of the Reimbursement Agreement. The Fund demanded Pamcorp 

cure the defaults within the cure period as allowed under the Reimbursement Agreement, 

20 , Section I.(H)(l)(a). Pamcorp failed to pay the Fund the guaranty payment within the period 

21 required and therefore failed to cure the default. 

22 63. 

r 

23 

24 

25 

26 

The Fund is entitled to reimbursement for the guaranty payments in the amount of 

00 through December 3 1,1998, together with interest thereon at the rate $18,901,4 

provided in the agreement, plus the present value of all future payments in an amount to be 

proven at trial and such other damages as may be proven at trial. 

Page 17 - FIFTH AMENDED COMPLAINT 
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(Count Two- Alternative Claim for Breach of the Sublease) 

64. 

Plaintiff realleges and hereby incorporates by reference all of the allegations set forth 

above. 

65. . 
The Sublease between Barclay and Pamcorp was signed during the closing of the 

transaction in June 1992. Under Section 6.1 of the Sublease, Pamcorp agreed to make 

payments of Basic Rent to the Trustee for deposit into the Bond Fund. These payments of 

Basic Rent were to equal the amounts of Basic Rent set forth in the Lease, a transaction 

document, which in turn were designed to cover the interest and principal payments to be 

paid by the Fund on the Bonds, pursuant to the transaction documents, including the 

Guaranty Agreement. 

66. 

The Fund is an express, intended third-party beneficiary of the Sublease, and as such 

may enforce that agreement. Section 12.12 of the Sublease provides: . .. 
I 

"The terms of this Sublease are not intended to 
establish nor to create any rights in any persons other than the 
Lessor [the Port], Sublessee [pamcorp], Sublessor [Barclay], 
the Trustee, PERF and the Owners of the Bonds and the 
respective successors of each." 

67. 

Section 12.6 of the Sublease further provides: 

efit of 
shall be binding upon the Lessor, Sublessor, Sublessee, PERF, 
the Trustee and their respective successors and assigns." 

68. 
'I 

The Fund has made interest and principal payments on the Bonds. 

69. 

On January 21,1994, the Fund sent Pamcorp notice that the Basic Rent was owing. 

. .  
1 

. .  

. .  

.-- 
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- 
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... . 

. .  
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1 70. 

2 

3 

4 71. 

Pamcorp failed to make the payments required under the Sublease and is therefore in 

breach of its contractual obligation owing to the Fund under the Sublease. 

5 

6 

7 

8 

9 

Pamcorp’s breach has caused the Fund damages as alleged at paragraph 63. 

SPECIFIC ALLEGATIONS AND CLAJMS REGPlRDING 
SHAREHOLDERS OF PAMCORJ? AND PAMCORP HOLDINGS ’ 

Second Claim For Relief 

(Shareholder Liability for Debts of Pamcorp Holdings and Pamcorp) 
(Count One - Piercing the Corporate Veil of Pamcorp) 

10 72. 

11 

12 above. 

Plaintiff realleges and hereby incorporates by reference all of the allegations set forth 

I 
13 

14 

73. 

Pamcorp was under the actual control of shareholder Pamcorp Holdings. Pamcorp 

15 

16 

17 

18 

19 

20 

21 

Holdings owned 95 percent of the shares of Pamcorp. Reinbold, Simon, and Kelley 

collectively owned 100 percent of the Class A stock of Pamcorp Holdings. In turn, the three 

collectively made up the Board of Directors. Each was a key officer. Each managed the 

company’s day-to-day operations. Each was an authorized signer for the corporate checks 

and had access to the corporate finances. Reinbold, Simon, and Kelley worked in concert, as 

one, in making corporate decisions. Through them, Pamcorp Holdings had complete control 

over officer and director decisions, as well as shareholder decisions, for Pamcorp. 

22 74. 

23 Reinbold, Simon, and Kelley and Pamcorp Holdings engaged in improper conduct by I 7 

24 

25 

failing to capitalize Pamcorp in the amount required by Section 9.1.2.2 of the Ground Lease, 

a transaction document, by “dllcing” corporate assets and by making misrepresentations and 

26 omissions regarding the cost of construction, and source and amount of capitalization of 
’ 
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Pamcorp as alleged at paragraphs 21,30 and 41. Pamcorp was not adequately capitalized 

when the corporation was initially formed in 1991, or in May 1992, when it was 

reincorporated as a C-corporation. At the time of the closing of the transaction in June 1992, 

when Pamcorp undertook legal obligations to pay substantial rents to the Port and substantial 

fees to the State, Pamcolp was grossly undercapitalized. Pamcorp continued to be 

undercapitalized in July 1993 when it took over operations at the final completion of the 

Hangar Facility, and it remained undercapitalized until it ceased doing business. 

' 

. 

75. 

Reinbold, Simon and Kelley and Pamcorp Holdings never cured Pamcorp's 

undercapitalization, never corrected their misrepresentations about the cost of construction, 

and the source and amount of capitalization, and omitted to disclose the true capitalization of 

the company. 

76. 

As a result of undercapitalizing Pamcorp and "milking" its assets, Reinbold, Kelley, 

Simon, and Pamcorp Holdings were never able to obtain or maintain sufficient assets to 

cover Pamcorp's current or potential liabilities to the Fund. Given th'e nature of its business, 

attendant risks of this enterprise, and normal operating costs associated with its business, 

Pamcorp Holdings failed to adequately capitalize Pamcorp to satis@ Pamcorp's reasonably 

anticipated liabilities. 

77. 

Reinbold, Simon, and Kelley made virtually no unrestricted investment in the 

companies. The money they put into the companies was in the form of loans that were repaid 

following the closing of the transaction, with interest, in an amount totaling $1,072,845.15. 

Also, approximately $1.43 million of the Bond proceeds went to "Professional Fees" which 

included "loan repayments" and $133,004 in employee loans. 

/ / /  
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1 78. 

2 

3 - * and Kelley further “milked” Pamcorp’s assets by authorizing Pamcorp to payout: 

In addition to the examples of “milking” set forth at paragraph 77, Reinbold, Simon, 

4 
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(a) Approximately $1,285,695.79 in “Professional Fees” through October 22, 

1993; 

@) 

(c) 

$1,072,845.15 in “shareholder loan repayments” in June 1992; and 

Excessive compensation to Reinbold, Kelley and Simon. 

(d) 

Pamcorp’s operations in Portland. 

Salary and expenses paid to employees to pursue ventures unrelated to 

79. 

As a result of the actual control and improper conduct exhibited by Reinbold, Simon, 

Kelley and Pamcorp Holdings, Pamcorp is unable to pay its corporate obligations to the 

Fund. There is no other adequate and available remedy to repair the Fund’s injury other than 

piercing Pamcorp’s corporate veil to hold its shareholders responsible for its debt to the 

Fund. 

(Count Two - Piercing the Corporate Veil of Pamcorp Holdings) 

80. 

Shareholders Reinbold, Simon, and Kelly had actual control over Pamcorp Holdings. 

Reinbold, Simon, and Kelley were the only directors and executive officers of Pamcorp 

Holdings. They had complete control over officer and director decisions. By collectively 

owning 100 percent of the Class A stock and 98.08 percent of Class B stock, they had contiol 

over shareholder decisions. 

81. 
5 

Reinbold, Simon, and Kelley engaged in improper conduct in exercising control over 

Pamcorp Holdings by undercapitalizing the corporation, and by making misrepresentations 

and omissions as alleged at paragraph 74 and regarding the source and amount of 
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capitalization of Pamcorp Holdings. Pamcorp Holdings had no cash flow. As shareholders 

of Pamcorp Holdings, Reinbold, Simon, and Kelley did not invest suf€icient unrestricted 

capital into the corporation reasonably sufficient for its expected business. Pamcorp 

Holdings was relying on Pamc~rp to generate Pamcorp Holding's cash flow. 

\ 

82. 

Pamcorp Holdings was obligated to provide up to $11,000,000 i f  capitalization to 

Pamcorp as needed pursuant to Section 9.1.2.2 of the Ground Lease, a transaction document. 

The failure of Reinbold, Simon, and Kelley to adequately capitalize Pamcorp Holdings 

concomitantly caused it to be unable to cover its contractually obligated liabilities. - 
83. 

Pamcorp Holdings did not have assets sufficient to cover its reasonably anticipated 

potential liabilities to the Fund. As a result of their improper conduct, Reinbold, Simon, and 

Kelley caused the Fund to be unable to obtain an adequate remedy against Pamcorp 

Holdings. 

84. 

Reinbold, Kelley, and Simon should be liable to the Fund far the damages caused by 

the breaches of Pamcorp, as alleged at paragraph 63. 

THIRD CLAIM FOR RELIEF 
AGAINST REINBOLD AND SIMON ONLY 

(Fraud) 

85. 

, Plaintiff re-alleges and hereby incorporates by reference all of the allegations set forth 

above. 

Ill 
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86. 

Reinbold, Simon and Kelley acted in concert in making the misrepresentations and 

omissions alleged above at paragraphs 21,30 and 41. The misrepresentations and omissions 
. 

were material. 

87. 

The misrepresentations and omissions alleged at paragraph'86 were made 

deliberately with the intent that plaintiff rely upon them. Alternatively, they were made with 

reckless disregard for their truth or falsity and whether plaintiff would rely upon them. 

88. 

At all times after providing inaccurate information on the total construction costs to 

SH&E, Reinbold and Simon were obligated to make full and accurate disclosure of the true 

construction costs to plaintiff and its consultant and representatives, however, they failed to 

do so. 

89. 

Plaintiff in fact relied upon the accuracy and completeness of Reinbold and Simon's 

misrepresentations and omissions regardkg total construction costs in agreeing to issue the 

guaranty. Had Reinbold and Simon accurately and completely disclosed all material facts 

regarding total construction costs, plaintiff would not have issued its guaranty. 

90. 

As a direct result of its reliance upon Reinbold, Simon and Kelley's 

misrepresentations and omissions, and in spite of its efforts to re-lease the hangar facilities, . 

plaintiff has been damaged in the amount of $22,735,191.00 through December 31,1998. 

Said damages will continue in the future in an amount to be proven at trial. 

Ill 

Ill 

Ill 
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FOURTEI CLAIM FOR RELIEF 
AGAINST REINBOLD AND SIMON omy 

(Attorney Fees) 

91. 

If it prevails in this action, plaintiff is entitled to double its reasonable attorney fees 

pursuant to a Letter Agreement dated February 1,1994 that it entered into with defendants 

Michael T. Reinbold and David J. Simon. 

. 

WHEREFORE, plaintiff prays for judgment as follows: 

1. On its Claim for Relief against Pamcorp, for a money judgment of: 

$18,901,496.00 through December 31,1998 plus interest at the rate of prime plus 2% plus 

such additional losses on counts one and two as are proven at trial; 

2. On its Claim for Relief against Reinbold, Simon, Kelley and Pamcorp 

Holdings, for a money judgment equal to those amounts owing fiom Pamcorp; 

3. On its Claim for Relief against Reinbold, Simon and Kelley, for a money 

judgment equal to those amounts owing fiom Pamcorp and Pamcorp Holdings; 

4. On its Claim for Relief (Fraud) against Reinbold and Simon for a money 

judgment in an amount to be proven at trial; 

5. On its Claim for Relief (Attorney Fees) against Reinbold and Simon for a 

money judgment in an amount to be proven at trial; 

6. For its costs and disbursements incmed herein; 

Ill 

Ill 

' Ill 
5 

Ill 

Ill 

Ill 

I .  

. .  
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7. For such further relief as the court finds just and equitable. 
-JLr n+ 

DATED this e - d a y  of November, 1998. 

Respectfully submitted, 

HARDYMYERS 
Attome General 

By: 

Lisa A. Kaner, OSB #88137 
Hollis K. MeMilan, OSB #76019 
Special Assistant Attorneys General, 

on behalf of Plaintiff 

Trial Attorney: David B. Markowitz 
1 
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IN THE CIRCUIT COURT OF THE STATE OF OREGON 

FOR THE COUNTY OF MULTN0M.A.H 

OREGON PUBLIC EMPLOYES’ 1 
RETIREMENT BOARD, as trustee, on behalf 
of the OREGON PUBLIC EMPLOYES’ ) Case No. 9610-08259 
RETIREMENT FUND, 

) 

1 ANSWER AND COUNTERCLAIM 
Plaintie j TO PLAINTIFF’S FIFTH 

) AMENDED COMPLAINT 
V. 1 

1 
SIMAT, HELLIESEN & EICHNER, a 
Delaware corporation; PAMCORP 
HOLDINGS, INC., an Oregon corporation; 1 
PACIFIC AIRCRAFT MAINTENANCE 
CORPORATION (aka PAMCORP), an 1 
Oregon corporation; MICHAEL T. 
REINBOLD; DAVID J. SIMON; and 1 
KENNETH E. KELLEY, 1 

Defendants. ) 

By way of answer to plaintiffs Fifth Amended Complaint, defendant 

Michael Reinbold (“Reinbold”) admits, denies and alleges as follows: 

1. 

Reinbold admits that the Oregon State Department of Treasury (“Treasury”) 

was’approached concerning investment in a proposed project with the Port of Portland in 

1990. 

2. 

Reinbold admits that the State undertook a due diligence analysis of the 

proposed investment. Reinbold admits that Simat, HeIliesen & Eichner (“SH&E”) was 

retained by or on behalf of the Oregon Public Employes’ Retirement Fund (“PERF”). 

Page 1 - ANSWER AND COUNTERCLAIM TO PLAINTIFF’S FIFTH AMENDED COMPLAINT 
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Reinbold is without knowledge or information sufficient to form a belief as to the truth of the 

remaining allegations of paragraph 2 and therefore denies them. 

3 3. 

Reinbold is without knowledge or information sufficient to form a belief as to 

the truth of the allegations in the first sentence of paragraph 3 and therefore denies them. 

Reinbold admits that Barclay/Pamcorp knew that SH&E was working on behalf of the Fund. 

7 

8 

4. 

Reinbold admits that PERF guaranteed $50 million of Taxable Special 

9 Obligation Revenue bonds issued by the Port of Portland. Reinbold is without knowledge or I 
information sufficient to form a belief as to the truth of the remaining allegations of 

paragraph 4 and therefore denies them. 

5. 

Reinbold denies the allegations of paragraph 5. 

6.  1 

Answering the allegations of paragraph 6,  Reinbold denies that 

misrepresentations were made by representatives of Barclay Pacific Corporation (“Barclay” 

and/or Pacific Aircraft Maintenance Corporation (“Pamcorp”). Reinbold denies that Pamcorp 

was undercapitalized. Reinbold denies that bond proceeds were misused. 

7. 

Answering the allegations of paragraph 7, Reinbold admits that the Hangar . 

Facility was substantially completed in 1993 and that Pamcorp closed day-to-day operations 

in October 1993. Reinbold admits that Barclay owed approximately $3 million to the general 

contractor, Fletcher Wright, Inc. and that litigation to foreclose on liens ensued. Reinbold 

alleges that all or substantially all of the assets of Pamcorp and B were tmlsfefled to 

PEW pursuant to a January 31,1994 agreement. Reinbold is without knowledge or 

26 I! information sufficient to form a belief as to the truth of the remaining allegations of 
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paragraph 7 and therefore denies them. 

8. 

.. 

Reinbold admits that the Oregon Public Employes’ Retirement Board 

(“PERB”), as trustee on behalf of PERF, brings this action. 4 

9. . 
Answering the allegations of paragraph 9, Reinbold admits that PERB brings 

this action and that PERF was created by statute. Reinbold admits that PERB is trustee of 

PERF and that the Oregon Investment Council and the State Treasurer have certain statutory 

obligations concerning investment of PERF fhds.  Reinbold is without knowledge or 

information sufficient to form a belief as to the truth of the remaining allegations of 

paragraph 9 and therefore denies them. 

10. 

Reinbold admits that Pamcorp Holdings, Inc. (“Pamcorp Holdings”) is an 

inactive Oregon corporation. Reinbold admits that he and defendants David Simon and 

Kenneth Kelley were shareholders and directors of Pamcorp Holdings. Reinbold admits that 

Barclay became a wholly-owned subsidiary of Pamcorp Holdings. 

11. 

Reinbold admits that Pamcorp is an inactive Oregon corporation and that he 

and Simon are former directors of Pamcorp. At material times, Kelley was a Pamcorp 

director. Reinbold admits that Pamcorp was a subsidiary of Pamcorp Holdings. 

12. 

Reinbold alleges he is a resident of Arizona. Reinbold admits that he was 

formerly Chairman of the Board and CEO of Pamcorp Holdings. Reinbold admits that he 

was formerly Chairman of the Board and Chief Financial Officer of Pamcorp. Reinbold 

resigned as an officer and director of Pamcorp, Pamcorp Holdings and Barclay in January 

1994. Reinbold admits he was Chairman of the Board and CEO of Barclay. 

. .  

. .-  

... . 

. -  . .  

_. , 

.. .. 

.- . 
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13. 

Reinbold admits that Simon is a resident of California. Reinbold admits that . . 

Simon was Secretary and Treasurer of Pamcorp Holdings and a member of the Board. 

Reinbold admits Simon was Vice President and a director of Pamcorp. Reinbold admits 

Simon was a Vice President of Barclay. Simon resigned as an officer and director of 

Pamcorp, Pamcorp Holdings and Barclay in January 1994. 

14. 

Reinbold is without knowledge or information sufficient to form a belief 

concerning the residence of defendant Kelley and therefore denies those allegations. 

Reinbold admits that Kelley was the President of Pamco+p Holdings and the President, CEO 

and a director of Pamcorp. Reinbold admits that defendant Kelley was the President and a 

director of Barclay. 

15. 

Reinbold admits that discussions with representatives of the State took place 

in August 1990. Reinbold alleges that the August 1990 briefing package estimated 

construction costs at $16 million. The content of the briefing package speaks for itself. 

16. 

Reinbold admits that Pamcorp prepared a business plan dated October 10, 

1990. The content of that plan speaks for itself. 

17. 

Answering the allegations of paragraph 17, Reinbold admits that Pamcorp 

entered into a Letter of Understanding dated December 21, 1990. The document speaks for 

-itself. 

18. 

Reinbold is without knowledge or information sufficient to form a belief as to 
! 

i 
the truth of the allegations of paragraph 18 and therefore denies them. 
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19. 

Reinbold is without knowledge or information sufficient to form a belief as to . 

the truth of the allegations of paragraph 19 and therefore denies them. 

20. 

Reinbold admits that SH&E prepared a report dated Api l  12,1991. The 

document speaks for itself. 

21. 

Reinbold admits that SH&E's April 12,1991 report was based at least in part 

on information provided by Pamcorp. 

22. 

Answering the allegations of paragraph 22, Reinbold admits that Pamcorp 

estimated hangar facility construction costs of $16 million in 1991. Reinbold denies that the 

estimate was secret. Reinbold denies the remaining allegations of paragraph 22. 

23. 

Answering the allegations of paragraph 23, Reinbold is without knowledge or 

information sufficient to form a belief as to the truth of the allegations and therefore denies 

them. 

24. 

Reinbold admits that Barclay expected certain profits to be generated in the 

sale of the hangar facility. Reinbold denies the remaining allegations of paragraph 24. 

25. 

Reinbold admits that SH&E prepared reports. The documents speak for 

themselves. 

26. 

Reinbold is without knowledge or infomation sufficient to form a belief as to _ _  
the truth of the allegations of paragraph 26 and therefore denies them. 
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27. 

Reinbold is without knowledge or information sufficient to form a belief as to . 

the truth of the allegations of paragraph 27 and therefore denies them. 

28. 

ReinboId is without knowledge or information sufficient to form a belief as to 

the truth of the allegations of paragraph 28 and therefore denies them. 

29. 

Reinbold denies the allegations of paragraph 29. 

3 0. 

Reinbold denies the allegations of paragraph 30. 
! 

I 
31. 

Reinbold admits that in April 1992 Pamcorp approached Treasury to discuss 

various proposals, including an increase in working capital guarantees, clarification of 

Pamcorp's security requirement and requested a decrease in the final construction 

disbursement. 

32. 

The final construction disbursement and the final completion of the project 

were anticipated to occur on an approximately simultaneous basis. Reinbold admits that 

Barclay received the find disbursement and Pamcorp posted the Company Security. 

33. 

Reinbold is without knowledge or information sufficient to form a belief as to 

the truth of the allegations of paragraph 33 imd therefore denies them. 

34. 

Reinbold is without knowledge or information sufficient to form a belief as to 

the truth of the allegations of paragraph 34 and therefore denies them. 

* * *  
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35. 

The construction contract underwent review by the Port of Portland, the Port's . 

counsel and the Department of Justice. A complete copy of the construction contract was 

provided to the Port of Portland prior to closing the bond issuance. Reinbold denies that the 

cost of construction was "concealed" fiom any representative acting on b_ehalf of PERF. 

36. 

Reinbold is without knowledge or information sufficient to form a belief as to 

the truth of the allegations of paragraph 36 and therefore denies them. 

37. 

Reinbold admits that the transaction closed and the bonds were issued on 

June 18, 1992. The transaction documents speak for themselves. 

38. 

Reinbold denies the allegations of paragraph 55. 

39. 

Reinbold admits that Barclay and Pamcorp were reorganized, but alleges that 

that happened prior to closing of the bond issue. 

40. 

Reinbold admits that representatives of Pamcorp continued to seek working 

capital financing in 1992 consistent with Pamcorp's business plan as accepted by SH&E and 

PERF. 

41. 

Reinbold denies that Pamcorp representatives misrepresented its financial 

condition to representatives acting on behalf of PERF. Reinbold is without knowledge or 

information sufficient to form a belief as to the truth of the.allegations concerning defendant 

Kelley's representations to Treasury, and therefore denies them. Reinbold denies that 

Pamcorp made misrepresentations to State representatives concerning capital investment. 
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42. 

Reinbold admits that Pamcorp approached Treasury concerning -additional 

kancing. 

43. 

Reinbold admits that Pamcorp reported to SH&E that itmet with certain 

xnks concerning financing needs consistent with Pamcorp's business plan as reviewed and 

approved by SH&E and PERF. 

' 44. 

Reinbold admits that Pamcorp met with SH&E concerning certain startup 

activities. 

45. 

Reinbold alleges that Barclay received the final construction disbursement and 

that Pamcorp h d e d  the security accounts. Reinbold denies that the transaction documents 

prohibited funding of the security accounts fiom the construction disbursement. 

46. 

Reinbold admits that Pamcorp had approached Chase Bank with a proposal 

for a private placement. Reinbold is without knowledge or information sufflcient to form a 

belief as to the truth of the allegations concerning SH&E's communications to Treasury 

described in the first sentence of paragraph 46 and therefore denies them. 

47. 

Reinbold admits that Pamcorp sought b d i n g  through Morgan Stanley and 

that due diligence was conducted. Reinbold denies the remaining allegations of 

paragraph 47. 

48. 

Reinbold is without knowledge or information sufficient to form a belief as to 

the truth of the allegations of paragraph 48 and therefore denies them. 
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49. 
r -  Reinbold denies that Pamcorp's negotiations for financing with Morgan 

Stanley fell through in August 1993. Reinbold alleges that Morgan Stanley expressed a 

continuing interest in providing mer financing. As to the remaining allegations o f .  ~ 

paragraph 49, Reinbold is without howledge or information sufficient to form a belief as to 

the truth of the allegations and therefore denies them. 

50. 

Reinbold admits the hangar facility was substantially completed in summer 

1993. 

51. 

Reinbold admits Pamcorp closed day-to-day operations in October 1993. 

Reinbold admits that Pamcorp and Barclay had certain debts in October 1993. 

52. 

Reinbold alleges that all or substantially all of the assets of Pamcorp and 

Barclay were transferred to PERF pursuant to a January 3 1,1994 agreement. Reinbold is 

without knowledge or information sufficient to form a belief as to the truth of the remaining 

allegations of paragraph 52 and therefore denies them. 

53. 

Reinbold is without knowledge or Sonnation sufficient to form a belief as to 

the truth of the allegations of paragraph 53 and therefore denies them. 

54. 

The allegations in paragraphs 54-71 are directed to another defendant and 

therefore Reinbold makes no response. 

55. 

By way of answer to paragraph 72, Reinbold incorporates his prior responses. 

* * *  
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56. 

Answering paragraph 73, Reinbold admits that Pamcorp Holdings owned 

95 percent of the stock of Pamcorp. Reinbold admits that he, Simon and Kelley collectively 

owned 100 percent of the Class A stock of Pamcorp Holdings. Reinbold admits that he, 

Simon and Kelley were the directors of Pamcorp Holdings and each was an officer of 

Pamcorp Holdings. Reinbold admits that he, Simon and Kelley were authorized signatories 

for corporate checks, but alleges that other officers were as well. Reinbold denies the last 

sentence of paragraph 73. 

57. 

Answering the allegations of paragraph 74, Reinbold alleges that Pamcorp’s 

capitalization met the requirements of Section 9.1.2.2 of the Ground Lease. Reinbold denies 

that Pamcorp Holdings andor Reinbold, Simon and Kelley exercised improper conduct. 

Reinbold denies that corporate assets were milked, denies that misrepresentations were made, 

and denies that Pamcorp was undercapitalized. 

58. 

Reinbold denies the allegations of paragraph 75 that Pamcorp was under- 

capitalized and therefore denies that such alleged under-capitalization was never cured. 

Reinbold denies that misrepresentations were made and therefore denies that such alleged 

ns were never cured. 

59. 

Reinbold denies the allegations of paragraph 76. 

60. 

Answering the allegations of paragraph 77, Reinbold admits that certain loans 

were made to Pamcorp and repaid. Reinbold admits that certain professional fees were paid 

fiom bond proceeds. 

* * *  
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61. 

Answering the allegations of paragraph 78, Reinbold admits that Pamcorp . 

paid certain professional fees and repaid certain loans. Reinbold denies that Pamcorp's assets 

were "milked." Reinbold denies that Pamcorp paid excessive compensation to Reinbold, 

Kelley and/or Simon. Reinbold denies that Pamcorp pursued unrelated-ventures. 

62. 

Reinbold denies the allegations of paragraph 79. 

63. 

Answering the allegations of paragraph 80, Reinbold admits that he, Simon 

and Kelley at material times were directors of Pamcorp Holdings. Reinbold denies that he, ' 

Simon and Kelley were the only officers. Reinbold admits that they collectively owned 

100 percent of the Class A stock and 98.08 percent of the Class B stock. 

64. 

Answering the allegations of paragraph 81, Reinbold denies that he, Simon 

and Kelley engaged in any improper conduct. Reinbold denies that Pamcorp Holdings was 

under-capi talized. 

65. 

Answering the allegations of paragraph 82 concerning the terns of the Ground 

Lease, Reinbold alleges that the document speaks for-itself. Reinbold a 

Holdings provided in excess of $1 1 million in capital to Pamcorp. As to the remaining 

allegations, Reinbold denies that he, Simon and Kelley failed to adequately capitalize 

Pamcorp Holdings. 

66. 
, 

Reinbold denies the allegations of paragraph 83. 

67. 

Reinbold denies the allegations of paragraph 84. 
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68. 

Answering the allegations of paragraph 85, Reinbold incorporates his prior 

69. 

Reinbold denies the allegations of paragraph 86. - 
70. 

Reinbold denies the allegations of paragraph 87. 

71. 

Reinbold denies the allegations of paragraph 88. 

72. 

Reinbold denies the allegations of paragraph 89. 

73. 

Reinbold denies the allegations of paragraph 90. 

74. 

Reinbold denies the allegations of paragraph 91. 

75. 

Except as expressly admitted above, Reinbold denies each and every 

allegation of plaintiffs Fifth Amended Complaint. 

FIRST AFFIRMATIVE DEFENSE 

PERF and/or its representatives were filly informed about and/or had an 

opportunity to investigate the capital structure of Pamcorp and/or Pamcorp Holdings before 

guaranteeing the bond issue described in paragraph 4 of the Fifth Amended Complaint. 

PERF is estopped to disregard the corporate form and impose personal liability on Reinbold 

for the debts of the corporations. 

* * *  
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SECOND AFFIRMATIVE DEFENSE 

77. 

Plaintiff has failed to state ultimate facts sufficient to constitute a claim 

against Reinbold. 

THIRD AFFTRMATIVE DEFENSE 

78. 

Plaintiffs claims are barred in whole or in part by the statute of limitations 

and/or laches. 

FOURTH AFFIRMATIVE DEFENSE 

79. 

Plaintiffs Fourth Claim for Relief (Attorney Fees) should be dismissed 

because it was plead without leave of court or consent as required by ORCP 23A. 

COUNTERCLAIM 

80. 

On or about February 1,1994, Reinbold entered into a letter agreement with 

PERF. A true copy of that agreement is attached as Exhibit 1 and incorporated herein. 

. 81. 

Pursuant to the terms of paragraph e of Exhibit 1, Reinbold is entitled to two 

times his reasonable attorney fees incurred in connection with this action. 

WHEREFORE, Reinbold prays that plaintiffs Fifth Amended Complaint be . 

dismissed in its entirety and plaintiff take nothing thereby, and that Reinbold be awarded 

* * *  
* * *  

* -  * * *  
* * *  
* * *  

*.:- . 1. 

.., . 
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twice his reasonable attorney fees incurred herein, along with costs and disbursements and 

such further relief as the court may deem proper. 

DATED this 30th day of November, 1998. 

TONKON TOW LLP 

M. CHAM-BERLAIN, OSB No. 85169 

Of Attorneys for Defendant Michael T. Reinbold 

Trial Attorney: 

Jeanne M. Chamberlain, OSB No. 85169 

0 0 7 4 9 4 l ~ 2 t 2 3 6 0 3 2  v01 
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February I, 1994 .. 

Public Emplayts' Retirement Fund 
Orcggn State lhasury 
159 State Capitol 
Salem, Ongon 973 10-0840 
Attention: Mr. W. Dan Smith . 

RE: Agreement of January 31, 1994 

Ladies/Gentlemen: 

* The State of Oregon, acting by and through the State Treasurer on behalf of the h g o n  
Public Employes' Retkment Fund ("PERF"), has entered into an Agreement dated January 31, 
1994 among PERF, Barclay hcifk Corporation, an Oregon corporation ("BARCLAY"), and 
Rcific Aircraft Maintenance Corpoxation, an Oregon corpoxation ("PAMCOW"), concerning 
tbe conveyance of certain assets of RARCLAY and PAMCORP to PERF (be "Agreement"). 
This is one of the Utter Agnements referred to in Section 4.2.4 of the Agmment. As a 

. condition and m a t e d  inducement to, and in consideration of, the consummation of the 
transaction contemplated by the Agreement, the undersigned, who is a shareholder of 
BARCL"s and PAMCORP's common parent company and is or at relevant times was an 
officer and director of BARCIAY and PAMCORP (the "Individual"), makes the following 
covenants, representations and warranties: 

The Individual will use his be# efforts' (limited to the use of corpora* assets of 
BARculiYIpAMCORP) to cause BARCLAY and PAMCORP to use the Cash procteds and the 
proceeds of the Excluded Assets materially inaccordance with S d o n  3 of the Agreement. 

The Individual npresents and wanants that neither BARCLAY nor PAMCOW 
bas: (i) made a general assignment for the benefit of cnditors; (ii) Ned any voluntary petition 
in bankruptcy; (iii) to the actua! knowledge of the Individual without further inquiry, suffered 
the frling of an involuntary petition in bankruptcy; (iv) to the actual knowledge of the Individual 
without further inquiry, suffered the appohtment of a receiver to take possession of aL1 or any 
part of BARCLw's or PAMCORP's assets; (v) to the actual lcnowlcdge of the Individual 
without further inquiry, s u f f e d  the attachment or other judicial seizure of all or any part of 
B A R C W s  or PAMCORP's asscts; or (vi) other than as contemplated by 
MRCW/PA.MCORP in connection with this Agreement, made an offer of' settlement, 
extension or composition to CTeditoIs generally. 

Each of the parties to this Lener Agreement acknowledges that sucb party was 
represented by legal counsel of sucb party's choice, is fully a m  of the ttrrns contained in this 
Letter Agreement and has ~ 1 ~ 1 1 t a r i l y  and without coercion or dunss of any.kind ented into 
this Letter Agreement and the documents and instruments executed in connection with this ktter 
Agreement. 

. 

a. 

b. 

c. 
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d. Without hrtber consideration, the Individual shall at any time, and from time to 
time aficr the Closing Date, cause BARCLWIPAMCORP to deliver such further instruments 
and take such other and further action as PERF may reasonably q u e s t  and as shall be necessary 
to convey and transfer more effectively to PERF any of the Conveyed Assets, but in no event . 
will PERF be entitled to m i v e  books and records constituting Excluded Asscts under Section 
1.8.4 of the Agrtcmeot. The menant set forth in this paragraph d. sball expire on the earlier 
of 6) 90 days after tbe date on which PERF s h h  bave assigned, sublwed, conveyed or 
otherwise transrcrred the interests in the Transaction urnen&, Or Otherwise assi@.ed* 
subleased, corny& or t r a n s f e d  its intemts in the Project (as defined in the Ordinance), to 
a third party &, a party not awned by or afffiated with the art or PE&) and such third 
party shall have taken occupancy of the Project or (ii) the second anniversary of the CIosing 
Date. 

e. Effective as of the Closing, if PERF, on the one hand, or Michael T. Reinbold andlor 
David J. Simon, on the other hand, brings a suit or a d o n  against the other and is not the 
pn&g party with respect to such suit or action, the party against wbom such suit or action 
was brought shall be entitled to m e r  from the party bringing such suit or action, in addition 
to any other sums, an amount qual to two times the reasonable attorneys' fees incurred by the 
party against whom such suit or action was brought in connection with such suit or action. 

Terms used but not otherwise defined in  this Lener Agmment have the Same meaning 
* as in the Agreement. 

Very truly yours, 

Michael T. Reinbold 

APPROVED AS 10 FORM: 

Counsel to kkhael T. Winbold 

2 

h 
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The undesigned, the S ” E  OF OREGON, acting by and through the State 
Tkasurtr on behalf of the PUBUC EMPLOYES’ 
acknowledges and a- to the terms and conditions of this letter agreement on this Y k a y  

994, and specifically agrees to be bound by the provisions of paragraph e 
of this l e r  agreement. 

FUND, h e m  

* of=- 

f .. 

APPROVES AS ’k0 FORM: 

State of Oregon, acting by and through the 

. .  
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2 

. 3  

4 

5 

6 

,- - 

7 

8 

9 

10 

11 

12 

13 

14 

17 

18 

RECEIVED 

DEC - 4  1998 

. 
follows: 

Defendant David J. Simon (“Simon”) answers plaintiffs fifth amended complaint as 

I 

19 

20 

21 

22 

23 

24 

25 

26 

I 
1 IN THE CIRCUIT COURT OF THE STATE OF OREGON ” 

: 

FOR THE COUNN OF MULTNOMAH 

OREGON PUBLIC EMPLOYEES 
RETIREMENT BOARD, as trustee, on behalf 
of the OREGON PUBLIC EMPLOYEES’ 
RETIREMENT FUND, 

Plaintiff , 

V. 

SIMAT, HELLIESEN & EICHNER, a 
Delaware corporation; PAMCORP 
HOLDINGS, INC., an Oregon corporation; 
PAC1 F IC AI RCRAFT MA1 NTEN ANCE 
CORPORATION (aka PAMCORP), an Oregon 
corporation; MICHAEL T. REINBOLD; 
DAVID J. SIMON; and KENNETH E. KELLEY, 

Defendants. $. 
16 

Case No. 9610-08259 

ANSWER OF DAVID J. SIMON 
TO FIFTH AMENDED COMPLAINT 
AND COUNTERCLAIM 

i 

a 

\ 

1. 

Simon admits that the Oregon State Department of Treasury was approached 

concerning investment in a proposed project with the Port of Portland in 1990. 

2. 

Simon admits that plaintiff undertook a due diligence analysis of the proposed - .. 
investment. He further admits that Simat, Helliesen and Eichner (“SH&el) was retained by 

or on behalf of the Oregon Public Employees’ Retirement Fund (“PERF“). However, Simon 

is without knowledge or information sufficient to form a belief as to the truth of the remaining 
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allegations of paragraph 2 and therefore denies them. . i  
. .  

. .  . 

.- .. 
3. 

i - , 
Simon admits that Barclay/Pamcorp knew that SH&E was worki'ng on behalf of . . 

. .  

Treasury. Simon is without knowledge or information sufficient to form a belief as to the trutk- - 
of the remaining allegations of paragraph 3 and therefore denies them. Simon admits that 

BarclayPamcorp knew that SH&E was working on behalf of the'fund. 

- 4. 

Simon admits that PERF guaranteed $50 million of Taxable Special Obligation 

Revenue Bonds issued by the Port of Portland. Simon is without knowledge or information 

sufficient to form a belief as to the truth of the remaining allegations of paragraph 4 and 

therefore denies them. / 
5. 

Simon denies the allegations of paragraph 5. 

6. 

Answering the allegations of paragraph 6, Simon denies that misrepresentations were 

made by Barclay Pacific Corporation ("Barclay") and/or Pacific Aircraft Maintenance 

Corporation ("Pamcorp"). Simon denies that Pamcorp was undercapitalized. Simon denies . 

that bond proceeds were misused. 

7. 

Answering the allegations of paragraph 7, Simon admits that the Hangar Facility was - 

substantially completed in 1993 and that Pamcorp closed day-to-day operations in October 

1993. Simon admits that Barclay owed approximately $2.7 million to the general contractor, 

Fletcher Wright, Inc., and that litigation to foreclose on liens ensued. Simon alleges that all 

-- 

or substantially all of the tangible assets of Pamcorp, Pamcorp Holdings, and Barclay were 

transferred to plaintiff pursuant to a January 31, 1994 agreement. Simon is without 

knowledge or information sufficient to f o q  a belief as to the truth of the  remaining 
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allegations of paragraph 7 and therefore denies them. 

. -  
a. 

Simon admits that plaintiff purports to bring this action. 

9. 

Simon admits plaintiff purports to bring this action and that PERF was  created by 

statute. Simon admits that the Public Employees’ Retirement Board is trustee of PERF and 

that the Oregon Investment Council and the State Treasurer have certain statutory 

obligations concerning investment of PERF funds. Simon is without knowledge or 

information sufficient to form a belief as to the truth of the remaining allegations of paragraph 

9 and therefore denies them. 

10. i 

Simon admits that Pamcorp Holdings, Inc. (“Pamcorp Holdings”) is an inactive Oregon 

corporation. Simon admits that he became a five percent (5%) shareholder of Pamcorp 

Holdings in June 1992, and that he and defendants Michael Reinbold (“Reinbold”) and 

Kenneth Kelley (“Kelley”) were shareholders and directors of Pamcorp Holdings. Simon 

admits that Barclay Pacific Corporation (“Barclay”) became a wholly subsidiary of Pamcorp 

Holdings. 

11. 

Simon admits that Pamcorp is an inactive Oregon corporation and  that at certain 

times he, Reinbold and Kelley were directors of Pamcorp. Simon admits that Pamcorp was 

a subsidiary of Pamcorp Holdings. 

12. 

Simon admits that Reinbold was formerly chairman of the board and Chief Executive 

‘Officer of Pamcorp Holdings and formerly Chairman of the Board and Chief Financial Officer 

of Pamcorp. Simon further admits that Reinbold was Chairman of the Board and Chief , 

Executive Officer of Barclay. Simon is without knowledge or information sufficient to form a 
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belief as to the truth of the  remaining allegations of paragraph 12 and therefore denies them. 

13. 
,I 

- _  .. .. .. 

Simon admits that at all material times he  w a s a  resident of Mulhomah . .  County; .' . 

Oregon. Simon admits that he  was secretary of Pamcorp Holdings. Simon admits that he 

was a n  officer and director of Pamcorp. Simon admits that h e  was a vice-president of 

Barclay. Simon resigned from all offices held with Parncorp, Pabcorp Holdings and Barclay 

in or about January 1994. 

"- 

14. 

Simon is without knowledge or information sufficient to form a belief concerning the 

residence of Kelley and therefore denies those allegations. Simon admits that Kelley was 
the president of Pamcorp Holdings and the president, Ch.ief I Executive Officer and a director I 

of Pamcorp. Simon admits that Kelley was also the president and a member of the board of 

directors of Barclay. 
15. 

Simon admits that discussions with representatives of plaintiff took place in August 

1990. Simon alleges that Pamcorp's August 14, 1990 business plan, a copy of which was 

provided to plaintiff, estimated construction costs a t  $16 million and estimated a $2 million 

capital contribution by Barclay Associates. The content of that business plan speaks for 

itself. 

. 

16. 

Simon admits that Pamcorp prepared a business plan dated October 10, 1990 and 

provided a copy to plaintiff. The content of that plan speaks for itself. 

,.- 17. 

Simon admits that Pamcorp entered into a Letter of Understanding dated December 

21,1999. The document speaks for itself. 
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18. 

Simon is without knowledge or information sufficient to form a belief as tothe truth of .r 

the allegations of paragraph 18 and therefore denies them. 

19. 

Simon is without knowledge or information sufficient to form a belief as io the truth of 

the allegations of paragraph 19 and therefore denies them. 
- 

20. 

Simon admits that SH&E prepared a report dated April 12, 1991. The document 

speaks for itself. 

21. 

Simon admits that SH&E's April 12,1991 report W?S based upon SH&E's independent 

analysis of information provided by Pamcorp, plaintiff, and others. Simon is without 

knowledge or information sufficient to form a belief as to the truth of allegations with respect 

to SH&E's actions and therefore denies the same. 

22. 

Simon admits that Pamcorp's August 14,1990 business plan, which it provided to 

plaintiff, estimated Hangar Facility construction costs of $1 6 million. 

23. 

Simon is without knowledge or information sufficient to form a belief as to the truth of 

the allegations of paragraph 23 and therefore denies them. 

24. 

Simon admits that Barclay expected profits to be generated from the sale of the 

Hangar Facility. Simon denies that he was a shareholder of Barclay. t 

25. , 

Simon admits that SH&E prepared reports. The documents speak for themselves. 

1 
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26. 

Simon is without knowledge or information sufficient to form a belief as to the truth of . %. 

the  allegations of paragraph 26 and therefore denies them. 

27. 

Simon is without knowledge or information sufficient to form a beli,ef as 40 the truth of 

the allegations of paragraph 27 and therefore denies them. 

28. 
' Simon is without knowledge or information sufficient to form a belief as to the truth of 

the  allegations of paragraph 28 and therefore denies them. 

29. 

Simon denies the allegations of paragraphs 29 
I j 

30. . 

Simon denies the allegations of paragraph 30. 

31. 

Simon admits that in April 1992 Pamcob approached plaintiff to discuss various 

proposals, including an increase in working capital guarantees, clarification of Pamcorp's 

security requirement, and requested decrease in the final construction disbursement. 

32. 

The final construction disbursement and the final completion of the project were 

anticipated to occur on an approximately simultaneous basis. Simon admits that Barclay 

received the final disbursement and that,the Company Security was posted. 

. 

33. 

Simon is without knowledge or information sufficient to form a belief as io the truth of 

the allegations of paragraph 33 and therefore denies them. 

34. 

Simon is without'knowledge or information sufficient to form a belief as to the truth of 
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the allegations of paragraph 34 and therefore denies them. 

35. 

Answering paragraph 35, Simon alleges that the construction contract underwent' . 

review with the Port of Portland, the Port's counsel and the Department of Justice. A 

complete copy of the construction contract was  provided to the Port of Portland prior to 

closing the bond issue. . 
36. 

Simon is without knowledge or information sufficient to form a belief as to the truth of 

the allegations of paragraph 36 and therefore denies them. 

37. 

Simon admits that the transaction closed and the bonds I were issued on  or about J.une 

18, 1992. The transaction documents speak for themselves. 

38. 

Simon is without knowledge or information sufficient to form a belief as to the truth of 

the allegations of paragraph 38 and therefore denies them. 
J 

39. 

Simon admits that Barclay and Pamcorp reorganized, but alleges that the 

reorganization occurred prior to closing of the bond issue. 

40. 

Simon admits that representatives of Pamcorp continued to seek secondary or 

mezzanine financing in I992 consistent with Pamcorp's business plan as accepted by SH&E 
and PERF. 

3 

. 41. # 

Simon denies that Pamcorp representatives misrepresented its financial condition to 

plaintiff. Simon is without knowledge or information sufficient to form a belief as to the truth 

of the allegations concerning defendant Keltey's representations to Treasury and therefore 
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denies them. Simon denies that Pamcorp made misrepresentations to plaintiff concerning 

capital investments. 
"r - 

42. 
. . .  

Simon admits that Pamcorp approached Treasury concerning additional financing. - l_l 

i 43. 

Simon admits that Pamcorp reported to SHBE that it hadhet with certain banks 

Concerning financing needs consistent with Pamcorp's business plan as reviewed and 

approved by SH&E and PERF. 

44. 

Simon admits that Pamcorp met with SH&E concerning certain startup activities. . 

45. I 

Simon alleges that Barclay received the final construction disbursement and that the 

security accounts were funded. 

46. 

Simon admits that Pamcorp had approached Chase Bank with a proposal for a private 

placement. Simon is without knowledge or information sufficient to form a belief as to the 

truth of the allegations concerning SH&Es communications to Treasury and therefore denies 

them. .. 
47. 

Simon admits that Pamcorp sought funding through Morgan Stanley and that due 

diligence was conducted. 

48. 

Simon is without knowledge or information sufficient to form a belief as to the truth of 

the allegations of paragraph 48 and therefore denies them. 

_ -  . 49. 

Simon denies that Pamcorp's negotiations for financing with Morgan Stanley fell 

PAGE 8 - ANSWER OF DAVID J. SIMON TO FIFTH 
AMENDED COMPLAINT AND COUNTERCLAIM JCASm- 

KENNEDY. WATTS. ARELLANO & RICKS LLP 
2600 h c w u t  Center 
1211 S W F W A v w e  

Portland. OR 97204 
ToIoo~OM 1503) 228-6191 



ER- 51 : 'y- 
f- - - 

Simon is without knowledge or information sufficient to form or  belief as to the truth of 

18 the allegations of paragraph 53 and therefore denies them. 

I 19 54. 

' 20 The allegations in paragraphs 54 through 71 are directed to other defendants, and 

2 

3 

4 

6 

7 11 the allegations of paragraph 50 and therefore denies them. 

* .  

in providing further finanhng. As to the remaining allegatidns of paragraph 49, Simon is 

without knowledge or information sufficient to form a belief as to the truth of the - 1  Allegations 

and therefore denies them. 

I .. 

5 -  : 50. 

Simon is without knowledge or information sufficient to firm a belief as to the truth of 

8 

9 

1011 funding, Pamcorp closed day-today operations in October 1993. Simon admits that 

51. 

Simon admits that, upon receiving plaintiffs notification that it would not provide any 

1 1 Pamcorp and Barclay had certain debts in October 1993; 

52. 12 A 
15 

16 

Simon alleges that all or substantially all of the tangible assets of Pamcorp, Pamcorp 1311 

agreement. 

1 4  11 Holdings, and Barclay were transferred to plaintiff pursuant to a January 31 , 1994 

53. 

21 11 therefore Simon makes no response. 

55. 

23 II By way of answer to paragraph 72, Simon incorporates his prior responses. 

56. 

25 Answering paragraph 73, Simon admits that Pamcorp Holdings owned 95% of the 

261 stock of Pamcorp. Simon admits that following the bond offering he  owned five percent (5%) 
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of thb Class A stock of Pamcorp Holdings and that Reinbold and Kelley collective& owned 

ninety-five percent (95%) of the Class A stock of Pamcop Holdings. Simon _ _  admits that he, = 

Reinbold and Kelley were the officers of Pamcorp Holdings and that Reinbold and Kellej, - 

were directors of Pamcorp Holdings. Simon admits that he, Reinbold and Kelley were 
. . .  

.- 

authorized signatories for corporate checks, but alleges that other office? were authorized 

signatories as well. 
. 

57. 

Simon denies the allegations of paragraph 74. 

* -  . 
58. 

Answering paragraph 75, Simon denies that Pamcorp was undercapitalized and . 

therefore denies that such alleged undercapitalization was I never cured. Simon denies that 

misrepresentations were made and therefore denies that such alleged misrepresentations 

were never cured. 

59. 

Simon denies the allegations of paragraph 76. 

Answering the allegations of paragraph 77, Simon denies that h e  made any loans to 

60. 

Pamcorp. Simon admits that certain loans were made by others to Pamcorp and repaid. 

Simon admits that certain professional fees were paid from bond proceeds as disclosed in 

the offering memorandum. 

,, 

61. 

Answering the allegations of paragraph 78, Simon admits that Pamcorp paid certain 

professional fees and repaid certain loans. Simon denies that h e  "milked" Pamcorp assets. 

Simon denies that Pamcorp paid excessive compensation to Reinbold, Kelley, andlor Simon- 

62. 

Simon denies the allegations of paragraph 79. 
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. 63. 

Answering the allegations of paragraph 80, Simon admits that Reinbold and Kelley 

were directors at certain times of Pamcorp Holdings. Simon denies that he, Reinbold and 

Kelley were the only officers. Simon admits that following the bond offering he owned five 

percent (5%) of the Class A stock of Pamcorp Holdings, and that Reinbold and Kelley 

collectively owned ninety-five (95%) of the Class A stock which was the only class of voting 

stock of Pamcorp Holdings. 

' 

- 

64. 

Simon denies the allegations of paragraph 81. 

65. 

Answering the allegations of paragraph 82 concerjing the terms of the ground lease, 

Simon alleges that the document speaks for itself. Simon admits that Pamcorp Holdings 

provided in excess of $1 1 million in capital to Pamcorp. 

66. 

Simon denies the allegations of paragraph 83. 

67. 

Simon denies the allegations of paragraph 84. 

68. 

Except as expressly admitted above, Simon denies each and every allegation 

directed against him in plaintiff's second amended complaint. 

FIRST AFFl RMATIVE DEFENSE 

69. 

Plaintiff and/or its representatives were fully informed about andlor had an opportunity 

to investigate the capital structure of Pamcorp and/or Parncorp Holdings before guaranteeing 

the bond issue described in the second amended complaint. Plaintiff is estopped to 

disregard the corporate form and impose personal liability on Simon for the debtb of the 
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corporation. 
S‘ 

SECOND AFFIRMATIVE DEFENSE - 
70. 

Plaintiffs claims are barred in whole or in part by the statute of limitations and/or 

laches. . 
THIRD AFFIRMATIVE DEFENSE 

71. 

Plaintiff is not the real party In interest. 

FOURTH AFFIRMATIVE DEFENSE 

72. 

Plaintiff has failed to state ultimate facts sufficient $0 constitute a claim against Simon. - 

FIFTH AFFIRMATIVE DEFENSE 

73. 

Plaintiffs Fourth Claim for Relief (Attorney Fees) should be dismissed because it was 

pled without leave of court or consent a s  required by ORCP 23A. 

SIXTH AFFIRMATIVE DEFENSE 

74. 

- 

Plaintiffs claim at Paragraph 78(d) of its complaint (re: ’salary and expenses. . . 
unrelated to Pamcorp’s operations in Portland”) should be  stricken because it was pled 

without leave of court or consent as required by ORCP 23A. 

COUNTERCLAIM 

75. 

On or about February 1,1994, Simon entered into a letter agreement with plaintiff. A 

true copy of that agreement is attached as  Exhibit “1” and incorporated herein. 
76. 

. Plaintiff had the right, power, legal capacity, and authority to execute and perform its 
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obligations under the letter agreement. 
77. 

The letter agreement is a legal, valid, and binding obligation of plaintiff, enforceable 

against plaintiff in accordance with its terms. 
. 78. - 

Pursuant to the terms of the agreement, and upon plaintiff's failure to prevail on its 

claims against Simon, Simon shall be entitled to twice his reasonable attorney fees incurred 

in connection with this action. 

WHEREFORE, Simon prays that plaintiffs fifth amended complaint be  dismissed in its 

entirety and that Simon be awarded twice his reasonable attorney fees incurred herein, ' 

along with his costs and disbursements. ,i 
DATED this f day of December, 1998. 

1 
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I 
- -  December 10,1998 . n r  LY: - .e 

f 
2 
3 done? Can you explain that to us? - - 
4 
5 HR. ARELLANO: Objection, Your Honor, lack 
6 of foundation. The witness'says he doesn't 
7 know. Why would he offer his opinion about 
8 why? 
9 THB COURT: I'll sustain the objection 

study to insure that the hangar is sufficiently 
developed. Do you know why an engineering study wasn't 

A Bo, I'm not sure why it wasn't &ne but -- 

10 
11 the area, Counsel. . 
12 BY Hs. WR: 
13 Q When you read that report did you expect that 
14 you were supposed to do an engineering study? - 
15 A No, I didn't. 
16 Q Who would you have expected to eitliet perform 
17 the engineering study or hire someone to perform the 
18 engineering study? 
19 A It would have been Mr. Murphy, SHhB. 
20 THB COURT: Just because we are late 
21 in the day, let me add one other thing I would 
22 be prepared to find. One of the problens with 
23 this transaction, clearly, was that the state's 
24 expectations were evidently different than 

to that, but won't prevent you from covering 

i 

- - 
1 
2 
3 issues? - 
4 '  A -Not specificafly, no. 

Do you recall asking Xr. Simon -- excuse 
re. W you recall asking Hr. Hurphy to review these 

-. 

25 Murphy's understanding. fils obvious. Unless 

5 

1 
8 
9 

LO 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 

6 .  
Q 

A Definitely. 
Q Do you recall late in the transaction the 

security amount was asked to be changed, reduced from -- 
it was a high number and reduced to a smaller number? 

Are these the type of discussions you would 
have passed on to Hr. Murphy to review? 

A In general, yes. 
Q 

look into? 
A Absolutely. 
Q He was made aware of issues and asked to review 

them? 
A Yes. 

before the deal @o&ough? 

Is that an issue you vould ask Mr. Hurphy to . 

. Q Was jfhepdask d to pass on these issues 

A Absolutely. 
Q ifhyis that? 
A Well, because based on the OIC approval -- 

THg CCURT: Because he's mandging an X 
umpty-ump billion dollar fund. I'm aware of 

25 yoiipoint, counsel, just so you know. I was 
15 

1 
2 
3 
4 
5 
6 
7 MS. KAIIBR: Okay. 
8 BY HS. KANBR: 
9 Q There was a question if there were constraints 
0 about hoor much money Mr. Murphy could spend in 
1 evaluating this transaction. Do you recall that? 
.I A 191 sorry. Say that again? 
.3 Q There uere some questions abaut whether there 
.I 
.5 spend in evaluating the transaction. I think you said 
L6 
17 $50 lnillion deal? 
18 A Right. 
L9 Q 
10 
11 
22 A Never. 
!I Q I've gone over three counsels' questions, and I 
24 -believe the Judge's questions, the suggestion on April 
25 12th in Mr. Kurphy's first report about an engineering 

only taking issue when he said Murphy was the 
only one that was involved, not that he didn't 
rely on Hurphy in a lot of different ways, so 
you law. It was the extent to which he mde 
the statement, not that I didn't believe the 
fundamental thing that was the case. 

uere some constraints on how much aoney Mr. Murphy could 

something about he can't spend $20 million to evaluate a 

Did you ever tell Wr. Murphy he was not to 
pursue an issue he was concerned abut because of mney 
TmtfahW c3.\ 34 /e.-. -+\ 

1 
2 
3 
4 
5 
6 
7 
0 
9 

10 
11 
12 
13 
14 
15 
16 
17 

19 
20 
21 
22 
23 
24 
25 

in 

20 
somebody disagree8 with my analysis, you don't 
have to spend a lot of time on that. 

Q 
BY HS. KANBR: 

In any of SHhB's subsequent reports, did 
Hr. Murphy either tell you in his reports or tell you. 
orally he was concerned about the high costs of 
construction and something needed to be done? 

A No, It never came up again as faras 
engineering reports or cost studies or anything. 

Q One last question. You were asked by Mr. 
Arellano whether you were relying on the Port for 
coverage -- for reviewing of the disbursement and 
construction, whether it was because the facility was on 
the Port property and because they were close by. ifas 
tbere any other reason that you may have b e y  relying on 
the Port? 

governaent. He were in this together. They're going to 
own the property, so there was one reason. But the 
other thing is that they were experienced. They had the 
staff. They had other construction sites and they were 
just experienced. And we didn't have the staff or time 
to do it and they did. 

A Yes. For one, they were guasi-state 

1. MER: I have no further 
questions. 

~~ 
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I stuff. Why would p p l e  do things w k  thcy could lose 
2 but cbuldn't win? - 

4 substantial risk to Barclay. They wcn gettihg a lot of 
5 money. They had a plan, and thcy would be in and out of it 
6 very quickly. Thc risk that I saw was on Pamco. in that it 
7 had to obtain clients, customm, its business plan had to 
8 work In some way, and they might f a  'Ihey might not 
9 gcacratctbcincome. 
0 THE Okay. And did it cy& - did you 
,1  have any idea what any of the advisers or Combs or anybody 
2 wasbasiigthiscostofconstructionmotbothanthe 
!3 appraisal? I mean, was cost of c o ~ c t i o n  vay important 
4 toyou? 

- 

3 THE- 1didn'ts&anyrisk,aay 

I5 
6 thetransaction. 
17 
18 hvcstcd in it vay important to you? 
19 'MEwTmEs3 well - 
10 . THE COURT: W b e k  it's their own money or 

12 'ME-. Nottomeasalawyer. Itwas 
I3 important, I believe, in +e -- 
14 
15 

THE w"ES% Not lo me as a lawyer working on 

THE COURT: And was thc amout thest p p k  

11 profit? Wasthatimportant? 

'ME COURT: It was important to your climt. 
THE WIRJESS: It was important to tbc cknt, and 

Page 5E 
1 it w i ~ s  I think important to SHBE in tams of its looking at 
2 the overall business plan. 
3 
4 client, why not chcck what the cost of construction would 
5 be? 
6 
7 The duc &gena was king paformcd by s H k E  
8 
9 SW w a ~  ~ ~ p p o s c d  to - ~verybody from the State SO fw has 
10 said that S H E W  in total charge of this projcct in tams 
11 of giving advicc? 
12 THE-: htamsofb-issuqp. 
3 
4 case, wouldn't it be important thattheyattcadall tht 
5 working group meetings? I mean, if thcy're the only one. 
6 ~sofartvaybodysaidthcy'rcthconIyoae, 
7 wouldn't it be important that they attend aH the working 
8 gmupm&tings? 
9 ,  THE wrrN€ss: That's some advantage in doing 
0 that, but it is not essential. What's eycDtial is thcy 
1 unQstand the transaction as it develops, and thcy can do 
2 that through the documexlts and through ditcussions. The 
3 advantage of being pnseat is that they have a more - a 
4 better sdlst of how th discussion is go& but it's not 
5 essential. I don't bclim. 

' 
THE COURT: So if i t  was that important to your 

THE v m x s  That isn't the role of counscL 

COURT: Okay. Did it &uble you that if 

THECOURT W ~ S  - a.%umhg that would be thc 

, ' Page 55 
1 
2 a~ the comsponh-m? 
3 
4 detcrmiDcwhatwasrelevant. - . 
5 WE COURT: And be provided With &my - 
6 picccofpapcr? 
7 THE WITNES% WelI, I don't think CY- singfe 
8 piax of paper was nlcvant to their function. All the 
9 papa that affected the de@ st~ucture. 

0 
1 role. If s o d y  - now, I don't think for a minute s~ 
z thought they wcn in that role and evaybody was at fault 
3 for that bccausc nobody defmed what the rola waq but if' 
4 I'm totalIy rcsponsiblc for making tbc busiocrs judgment, 
5 don't you think -- and I'm going to get sued if I'm 
6 wrong - don't you think I'd want to 4 CV&Y pica of 5 
7 paper, like most lawyers to a transaction would, and be - 
8 present at way m a t i n g  if it's my money on tbc k if 
9 thert'samistakc? 
0 THE. I think that would be my choice..: 
' I  THE COURE Okay. And you just thought that S H e  
!2 as being in total charge of this transaction just was 
13 dropping the ball and just didn't botber to do those things 
!4 that WQC so important. 
!S 

ME COURR Would it bc impomt  that they rcad 

THE WIRJESS: YCS, it ~ d d .  30 rcad it a~ to 

3 

THE COURT: I'm just thinking of m;stlf in that . 

TW? wmrrss: No, Your Honor, I didn't say €hat. 

Page 6( . .  
1 1 didn't say they dropped the ball. 
z 
3 
4 

5 dropped the ball. That's pretty clear to mc. I'm just - . 
6 but SO far no one has said aayrhing. including thesc f o k  
7 of having ever made a mistrke in this entire transzftion, 

8 and I'm not blaming you sing.darly, you had a limited role, 
9 Combs had a lirnitcd role, and SHBE thought tbey had 8 

0 limited role, but so far d b d y  has said Yeah. I kind of 
1 m i d  on that one. 

1 

COUR~: Well. tbey did drop the ball. 
THE WITNESS: Ihat's not my judgment b make. 
THE COURT: I just madc it. 1 meaD;cvcrybody 

2 okay, thanks. 

# follow-up questions. 
MS. U X E k  Your Honor, I have a couple of 

S THE COURT: All right. 
5 
1 REDIRECT EXXWYATIOX 

1 BYMS.KANEk 
2 Q. You w ~ t  asked questions about a May. '91 le= 
> from you to Mr. Klapper &out the f i a l  hold-back in a 
I developer's profit. Were you ever told that the final 
1 hold-back, the SI0 million fmal refmtion matched 
8 developer's profir in this deal? 
I A. Not to my racokdon. no. 
i Q. Did it ever occur to you that tbc fmal hold-- 

Page 57 - Page 40 
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1 
2 
3 -  
4 lnoved on? 
5 MR. ARBLLANO: Piercing. 
6 MR. ARBLLANO: I'm sorry, that's the 
7 same issue. I just repeated myself. 
8 THE COURT: Okay. Go ahead. 
9 MS. CHAMBERLAIN: I move for judgment 

.O of dismissal on all claims brought against 

.l xr. Reinbold. On the fraud claim, in that they 

.2 haven't proven by --.there is no evidence of a 
13 misrepresentation. There's an estimate, guess, 
14 as the document said. There's no evidence the 
15 cost of construction was material. There's 
16 certainly not reasonable reliance here to 
17 support a fraud claim against Reinbold. 
18 TBX COURT: Here's where I am: It's a 
lj good question on misrepresentation. I can tell 
10 
21 think I'm going to grant it. This Will help 
22 
23 ' finishes up. 
24 - First, false information. Austin 
25 

claim for the same reason, given the testimony 
and absence of any evidence. 

~ - TliB CoURT? What was the first one you 

you kind of where I am so far, but I don't 

you frame where you need to go when this thing 

Comuany in the context that I believe it was 
17 

1 asked in, is arguably but not for sure false 
2 information. I'm well aware of the problems 
3 abut why somebody shouldn't rely, but that's 
4 not a question of whether it's false 
5 information. I think that at least as to 
6 whether it is false in the context in which 
7 it's given, and given the conflicts in the 
B testimony, is an issue that ought to be 
9 resolved when we get through with everything. 

.O In terms of whether it is material, clearly the 
11 state did not include this as part of the 
12 contract. 
13 
14 however, a fact question about what's the 
15. effect of this on the ultimate mezzanine 
16 financing for this operation. Your best. 
L7 argument without question is -- there's 
LE clearly, as far as 1% concerned so far, enough 
19 evidence to present a fact question. They 
20 didn't want the state to find out, and they did 
21 some things to not provide the state 
22 - information. 
13 That is different than a material 
24' misstatement, okay? Where that takes us 
25 -i- legally is a second question. But clearly I'd 

I think there is at a minimum, 

1 1 1  

be readito find and give you a long list of 
circumstances where they took steps not to 
provide information which it kne$:the state was 
missing on this stuff. 

reasonable reliance. I have read each and 
every one of the cases cited about reasonable 
reliance on both sides. I have what I call the 
calculus figured out, which is all the factors 
which go into the courts' analysis. There are 
obviously two lines of cases. I don't think 
the court has ever designed a system,to help 
trial judges interpret all of that. I've kind 
of got my own now. 

legal problems. Quite honestly, I am not 
willing to stop the proceedings to go back and 
really take the time to do this. It is a real 
close question which way we are going on the 
fundamental right to rely. I'm well aware of 
the two lines of thought. I have my summary of 
factors that go into the courts' thinking and 
how courts end up coming up differently. 
Although it's not very clear from the cases, I 

Your best argument is there was not a 

But there's two other problems, two 

kind of applied it to these facts, but it will 
17: 

1 
2 
3 
4 
5 
6 
7 
8 
9 

LO 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 

really take me an hour to say which ones of 
these factors are present and not present in 
trying to decide that issue. 

The second problem is the whole 
trustee thing. As you heard, we are just 
getting started on that because itte hard to do 
research while I'm doing this and reading 
depositions. Now, that's the issue that I 
think this thing will come down on when the 
smoke clears, okay? Maybe you'll win on some 
of the others, but I'm not so sure. That's the 
one I think is the wst interesting in this, 
okay? 

But you how where I'm coming fnw. 
I've read those cases. I haven't read them 
thinking about the trustee cases, and I'm 
unwilling at this point to decide that issue 
now because I don't have time, and I want to at 
least get the evidence in. If you want, I'll 
take that under advisement, but I think we are 
going to be going forward on that issue and 
waiting until where we are on conclusion, okay? 

raise that as well. 
MR. ARELLANO: Your Honor, I wanted to 

25 THE CWRTP YOU want to- join in hers, 

. .  
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24 Perkins Coie. 
25 MR. MARKOWITZ: Yes. That's how it's 

1 3  . 
. 4  

5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
2 1  
22 
23 
24 
25 

and she wants to join in yours. I understand 
that. 

MS. CKAMBERLAIN: So joined? 
THE COURT: You've both made your 

record in that regard. 
MS. CHAMBERUIN: I have another 

subpart, Your Honor, that relates to the scope 
of their claim for piercing, in particular the 
scope of their claim with respect to milking. 

There's an allegation in the complaint 
about which there has been no proof whatsoever. 
That is that if you look at Paragraph 77, 
there's an allegation that $1.43 million of the 
bond proceeds went to professional fees which 
included loan repayments, and $133,004 in 
employee loans. 

this professional fee amount. It's not the 
same as the $1.2 million in bond issuance cost 
that went to Perkins Coie. 

THE COURT: Let me just see here. 
MS. CHAMBERLAIN: Yes. 
THE COURT: They say how much? 
MS. CHAMBERLAIN: $1.43. 

There's been no proof with respect to 

THE COURT: Out of that they have 1 . 2  

1 
2 
3 
4 
5 
6 .  
1 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 

174 
something, which would leave us $230,000. 

right. It's not clear. There's an allegation 
of $133,000 with respect to employee loans 
where there's been no evidence about that 
what soever. 

THE COURT: Any evidence? 
MR. MARKOWITZ: Hang on a second. 
THB COURT: I don't think so. 
MR. MARIIOWITZi It's withdrawn. 
THECOURT: Okay. 
MS. CHAMBERLAIN: Then there's an 

MR. MAJWWITZ: So the error is clear, 

MS. CHAMBERLAIN: No. Perhaps that's 

allegation - -  

the $133,004 employee loans is withdrawn. 
Frankly, I think m s t  of that was discussed by 
the Court as a result of the summary judgment 
and should have been taken out. 

THE COURT: Okay. 
MS. CHAMBERLAIN: Then there's an 

allegation with respect to $1.2 in professional 

characterized in the closing documhs. 
MS. CRME IN: That's your claid, 

you're claiming f s paid to Perkins Coie is . 

the cost of i the bonds or milking? 
MR. W O W I T Z :  I'm not stipulating it 

was part of the cost of issuing the bonds. It 
was $1.2 million, two years of debt. 

MS. CHAMBERLAIN: I didn't understand 
that's what the allegation refers to, 

MR. MARKOWITZ: It is. 
THE COURT: $en that wouldn't refer 

MR. MARKOWITZ: The $1.43 includes not 
to the $1.43 amount. 

only the one-and-a-quarter million in 
professional fees, but other distributions made 
after closincj. For example, the $86,000 
payment that was made. And I think the records 
we'll submit tomorrow will show a few other 
small ones t k t  will total very close to the 
$1.43, if not exactly. 

will, you're double billing too, the way you 
phrase it, but it's clear from this record what 
you're asking €or is Perkins Coie plus the 86 

THE COURT: So in a sense, if you 

25 plus some small amounts which will be submitted 
--- 
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later. 
MR. MARKOWITZ: Yes. To be exactly 

clear, the first sentence deals with the money 
that was taken out with the closing of the 
transaction, which was approximately 
$1,070,000. That was reflected in the 
testimony of Mr. Sickler. In addition, there 
was paid out -of the closing one-and-a-quarter 
million dollars for professional fees. And 
after closing comparatively smaller a m t s .  
The total of it is about two-and-a-half million 
dollars. 

TEE COURT: Help me through this 
again. We know that Perkins Coie gets $1.2 
something,. . 

MR. HARKDHITZ: 1.25 approximately. 
THE COURT: We know there's a hundred 

thousand after bond dosing, of which 86 is the 
vast majority . 

MR. WKRKOWITZ: Yes. 
"HE COURT: You're sayins in addition 

to that there's one million seventy. 

testified to by Mr? Sickler andit's on his 
MR. HARKOWITZ: $1,072,000. That wa6 

25 chart of the &nev that came out of the bond 
~ 

Page 173 to Page 17 

' "* 

. ..... 

,.-. 

_..., 

. .. 

..<.. 

... " 

_ .  



ER- 61 ~I 

- . 
1 And you know, if you've got evidence 
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25 MS. &KRLAIN: Risht. 

-- --- proceeds. 
TIlE COURT: -He said that was -- just 

MR. MARKOWTZ: Those were the payoffs 

- .  
SO -I know -- 

of the amounts that had preceded the operation 
of PMm, the shareholder advances and 
shareholder loans and the other pre-operational 
debts. 

and expenses. 

Associates and Reinbold. 

are, do you have a motion in regard to any -- 
now we know where we are, Counsel. Do you have 
a motion in regard -to any of those things? 

withdraw the claim with respect to what we now 
know to be the Perfins firm's fees of $1.2 
million because there's no allegation that was 
not disclosed. The only evidence is that was 
disclosed. 

THB COURT: I've already written down 
that they are going to have. I just wrote down 

THE COURT: And pre-operational costs 

MR. MARKOHITZ: Of Barclay, Barclay 

THE COURT: Okay. If that's where we 

MR. ARBLLANO: I would move to 

25 

1 

they have an uphill fight on that one but I 
3 

think there's a distinction here that has to be 
2 
3 
4 
5 
6 
7 
8 
9 

L O  

L1 
12 
13 
14 
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16 
17 
18 
19 
20 
2 1  
22 

3 

made between fraud claims and milking claims. 
Now, milking claims get real weak when 

the other side knows what you're going to do, 
but 1 don't think W t ' s  the legal issue, which 

time, what I'm trying to tell you is if we 
negotiate, I'm goin3 to take money out to pay 
it. 

with all of the other money sufficient to draw 
down the capital account of the company in thi! 
case thereby making it unable to get loans on 
the same calculus I was trying to work out wit1 
Mr. Reinbold such that it would constitute 
milking. 

My inclination is if everybody knows 
about it from the get-go, it's probably not, 
okay? That's my inclination. But again -- an 
you know that I'm inclined to think it's 
probably not if they knew from the beginning. 
But I'm not ready to say that yet because I 
want to think it through. 

means it should not be -11 1s 

The question is: Is that known along 

24 
25 2. Am I sure you're right? No. So we'll wait. 

Do you I think youlre right? Yeah. 

that the other side didn't know, that's what we 
were going to do. You need to telFme. I can 
anticipate your argument: That's not the 
standard, am I right, that knowledge alone 
isn't sufficient to prevent a milking claim? 

* MR. MARKOHITZ: Under the 
circumstances of this case, yes, 

you've got an uphill cli@ on. 

Court's position precisely. 

* 

"HB COURT: But still that's one 

MR. MARKOWITZ: I understand the 

THE COURT: Okay. Are we ready? 
MS. W&IERLhIN: For our first ' 

witness, Your Honor, we are going to call 
Mr. Unverzagt. 

clear, Efr. Arellano and I will putting on a 
joint defense . 
witnesses called by the two of you? 

MS. cii?dBBWLAIN: Your Honor, to be 

. MR. MARKOWITZ: One series of 

MS. CHAMBERLAIN: Right. 
THE COURT: One may be called by you 

and the next .by Joe? . 

1 MR. ARglLAHo: Right. 
1 TEB COURT: . Okay. 
3 
4 

180 
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involvement? The ansver is: Of course not. 1 testified they had any understanding the value 

EK- 62 

s A '  That's correct. 
6 Q At a later tiw LaSalle, e states 

8 
9 
10 correct? 
11 A That's correct. 
12 
13 
14 
15 A Yes, I do. 
16 Q And thit your appraisal actually was adopted as 
17 one of the bases for saving ultimately pillions of 
18 dollars in prospective taxes? 
19 A Yes, that's correct. 
20 HR. WKOHTZ: Thank you. That's all 
21 I have. 
22 TBS COURT: I've got something. 
23 First, I don't want to ask these questions, 
24 folks. I a s m e  the state is not suggesting, 
25 as is the impression that you might be, that 

7 the property, asked you to assist u?= for 
actually asked you to assist in the tax appeal by 
preparing a later appraisal of the property, is that 

Q Do you understand your later appraisal of the . 
property was used by the state to substantially reduce 
the tax valuation on this property? 

1 
2 
3 
4 
S 
6 
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the state never got this appraisal? 

the appraisal, Y o u  Eonor. The testiwny was 
that a short -- 
State of Oregon paid 40 million bucks based on 
a document that they never received? 

has not been that the state -- tbe appraised 
value was the basis of the transaction. That's 
not the case. There vas a Letter of Intent in 
June of 1991 which anticipated a joint 
appraisal which never occurred. If ya look at 
the transaction, that's not the basis. That's 
what the decendant is contending, but it's not 
true. No one at the state ever received this 
appraisal is the testimy so far in this case. 

TBg OWBT: I've been confused all 
along. imat is you position as to what was 
the basis that these fools proceeded on? 

HR. IuRMwlTZ: Exactly what 
Hr. Murphy and Hr. Cwbs testified to. They 
understood construction cost was roughly the 
same or approximately the same as the project 

HB. )IARI(DAITZ: The state never got 

TBg CWRT: Are you telling ne the 

HR:wARuHIITZ: Hell, the testimony 

101 

125 fund of 36, 38 or $40 BilliOII. They never have 
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2 I was based on appraisal. They said just the'' . -  - 
opposite. 

THB COURT: It's worse than I thought. 
All right. *? 

WR. HAR)(OWITZ: k. Hurphy-testified, 
and I believe Hr. Combs testified,. they saw a 
piece of the appraisal early on, the mumnary, 
which showed the0 that it was an appraisal only 

relevant to their issue. . . * 

TEB COURT: I understand this is your 
argument, 1'0 just trying to get some things 
squared away. You have a different view of the 
world. But is there any evidence the state 
ever got this appraisal? 

MR. ARBWO: ylr. Hurphy testified in . 
court he received it and was aware of one 
Cushman h Wakefield appraisal. 

HR. MARMWITZ: He said it was short 
and he believed the summary. Your Eonor, 1'11 
just represent to the Court -- if you want to 
know, in all of the discovery this full 
zppraisal was not f m d  in the SKU file. It 
was not found in tbe state's files either. It 

of the leased fee interest which ya e hoj- 

lot 
1 was never forwarded on by the Port. 
2 HR. W :  Your Eonor, if we can note 
3 at least in the preliminary letter of opinion, 
4 whid Is Exhibit 471, has a Treasury Bates 
s stamp, that the document states there will be a 
6 full appraisal coning? 
7 HS. XANBR: Yes. 
8 NR. KARKOWITZ: The Port never sent 
9 the document reflecting the lw cost of 
0 construction. 
1 TlB COURT: I understand that you nay 
2 have had soae issues with the Port. I'm -- 
3 continually shocked at how stupid the people 
4 from the State of Oregon were. ' 

S HR. AFWI: YOW Eonor, 
6 point out, 'pefore I forget -- 
7 TflB COURT: That's for the record. 
8 1. A": -- that the Letter of 

Understanding which we've been talking about 
0 that has the $40 million appraisal, HIA 
1 appraisal, I believe that's in the closing 
2 dements. 
3 MR. HARKOWITZ: No dispute. 
4 HR. A": That's in the closing 
5 docunents which were signed off by the state. 

- Page 105. to Page lo& . 
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MR. MRRKOWITZ: We'll get into 
argument next week. I have lot to say about 
this that I've been waiting for two years to 
say, To answer the Court's question, this 
gentleman's full appraisal containing all of 
the data we've been describing appears nowhfre 
outside of his and the Port's file, as far Ei 

we've been able to identify through our 
investigation and discovery. And perhaps Ater 
WynneIs file. I don't recall. It never wert 
to Brphy and SH&E or the state. 

THE COURT: Hell, whatever you say ir 
argument, the bottom line is that I was 
assuming all along that despite the state being 
stupid indeed, that at least they were basiy 
their purchase price on a document they had 
received rather than a dream that they had 
never received. My god in heaven. Proceed. 

MR. MARKOWITZ: I'm done. 
TIIB COURT: I hardly know what to ask 

him now. bet me see if I can figure it out. 
We can first safely assume, despite 

Mr. Markowitz' example about Costco, that the 
sureness of a lease by another division would 

' 
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be based at least partially on the solidity of 

the other division. In other words, when it's 
Costco we can safely assume they are going to 
be a pretty solid tenant based on their 
history, right? 

THE WITNESS: Right. 
THB COORT: If it's a brand new 

THE WITNESS: Correct. 
THE COURT: Who knows where that 
us between 10 and 20 percent. But it's 
assume that if I've got a guaranteed 
it does something to reduce risk at 
some people's thinking. If the back 

is providing 100 percent financing, that 
reduces my risk. But if it's a real 
specialized building, that raises my risk 
somewhat. 

start-up, it's significantly less assured. 

THE WITNKSS: Correct. 
THE COURT: How about this corollary 

to that thing about -- is there any thought 
that when I am analyzing the leased fee, value 
of the leased fee interest, that if it is a 
leased fee interest for a very specialized 
indu6try, that income stream may have to be 

11 
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A. 

about that in some appraisal schools and 
theories? Do you know what I'm talking about? 

THE WITNESS: I know what you're 
talking about. Not off the top of my head, but 
I suppose there is. 

THE COURT: Generally you folks don't 
do that. What you really do is provide the 
three different bases and, of course, if people 
want to read what you write, they might be able 
to distinguish some issues when there's a vast 
gap between one of the appraisal values and 
another? 

THB WITNESS: True. 
THE COURT: That's one of the signs 

something may be a little off when there are 

THB WITNESS: Fair assumption. 
THE COURT: That's what I think. 
THB COURT: You knew this was going to 

be a start-up up in terms of the lease? 
TBE WITNESS: Yes. 
THE COURT: Did anybody tell you they 

would have to get a $10 million loan to 
continue doing business? 

vast gaps, isn't that a fair - -  ! 

. 

THB WITNESS: Not that I recollect. 

1: 
1 TEE COURT: Would that have affected 
2 your thinking at all? In other words, if the 
3 company's working capital requirements 
4 
5 
6 
7 ' solidity of the tenant? . 

E -  THB WITNESS: It might have raised a 
9 question, yes. - 
0 THE COURT: Obviously if they had no 
1 personal money in the deal, that would make 
2 that financing somewhat more difficult which 
3 would, again, increase your question? 
4 THB WITNESS: Yes. 
5 . THE COURT: And the relative degree of 
6 
I another consideration -- 
8 THE WITNESS: Yes. 
9 THE COURT: -- as compared to other 
0 comparable type situations? 
1 THE WITNESS: Yeah. 
2 .  THE COURT: Okay. That's all I've got. 

MR. AMAN: I have a couple of 3 
4 follow-up questions$ Your Honor. 
5 THE COURT: Sure. 

necessitated another 10 million bucks that they 
have to go out and get financing for, that 
might have some question in your mind as to the 

their experience in the business would be 

. .  
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--- 
Treasury? There's the issue of allocation of additional 
rent. Can you explain that? 

A Yes. In one of our earlier business plans we 
had, through those discussions, come up with the concept 
of additional rent, which is basically the gravy that 
was going to go t th s ate and he Port. There was 
additional i T o r  tiat. We understood the 
state and the Port were in many ways closely aligned, if 
not politically than otherwise, and we had a good 
relationship with the Port. 

We also understcod the Port had no risk and 
the state would have all of the risk. In an effort to 
further things along, we arbitrarily throughout -- in 
our suggestion a 60/40 split of that gravy between the 
Port and state, expecting the state was going to, you 
know, take more, but we wouldn't offend the Port by 
putting!out a mix that was pretty close to S0/50. 
That's a fundamental business point I'm not aware they 
ever asked Mr. Murphy to evaluate. 

What about the subjgct of Richard Barclay 
leaving the PAM@ project prior to bond closing? Was 
that something that Treasury ever got Mr. Murphy 
involved in? 

dabr #E 

Q 

A No. Not that I'm aware of. 
0 Who was that discussed with in terns of 

, 15 
1 Treasury's representatives? 
2 
3 

A 1 believe it was Nr. Combs, and my' recollection 
is Hr. Huir was there as well. If not Muir, it was Muir 
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and Nessly, maybe both. 
Did any member of Treasury or PERF raise any 

objection or concern about withdrawal of Mr. Barclay 
from the transaction? 

TBB COURT: Counsel, let me make a 

Q 

A No. 

suggestian here for everybody. I don't mean to 
tell the defendants that I'm trying to cut them 
off or anything. Anything you need to make 
your record, feel free to do so, okay. 

Let me tell you a little about where I 
am now up until at least Murphy starts to get 
involved. 1'11 make a few comments other than 
that, Then you know, again, 1'11 tell 
everybody I'm not cutting you off, the defense, 
after listening patiently to the other side, 
but I've heard both of these fellows testify 
already. 

Here's what I know: These guys were 
recwited by the state, not vice versa. When 
thep-first came up to Portland they got 

- 

I5 glad-handed by every business promoter in the 
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City of Portland. Everybody was promising them 
the mn. That's the romance period. 

it was the August plan they came back and said, 
okay, folks, now you've been telling us how you 
all want to join and make this that wonderful 
thing happen in the State of Oregon. Put your 
money where your mouth is. 

At that point, all the economic 
development people without money started to go 
backwards. Ne can't do that, we can't do that, 
Then he talks to Canby who tells him sale and 
lease back. These guys had no intention of 
putting all the money into this project unless 
the state threw a chunk in too. Clear in my 
mind that was never their intention to do this 
on their own. 

I strongly suspect, based on what I've 
learned so far unless somebody changes my mind, 
that Canby knew well the sale and lease back 
was an opportunity for them to make some money 
they could then dump into the project. That's 
why he suggested it in lieu of all of the other 

Then when they came back in -- I think 

things he had dgpe. 
At that point the developers figure . _  - 
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that Canby has it figured out. He kind of did, 
but he didn't have a lot of details figured 
out, but Canby kind of had it figured out. 
When Combs gets involved this is where the 
developers disagree. It's c 
have a clue. There is no 
you a thousand things. 

It is never going 
this case that if the state 
had a right to rely, they have the uphill climb 
of all time. They have to double their efforts 
to convince me they had a reasonable right to 
rely if it's a requiremt. 

I read the cases. That's the isme, 
okay? That's going to be a legal one. As far 
as I'm concerned factually, we're not there. 
You can talk a lot, but you're not goingto get 
there. 1'11 tell you why later, but that's tbe , 

bottom line. 
So if you need to put in anything new, 

put it in. If you need to Blake your record, 
make your record. We can talk about who said 
what to whom. I'm oqly suggesting.this to you 
because I feel like yarn -- as you go through 
developing the record I'm answering the 
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question along with your witnesses. 
MR. AREUANO: Your Honor, I 

appreciate your remarks. It's only because I 
can't jump into your mind. 

don't want you folks to think is I listened 
patiently to them and I'm not listening 
patiently to you. I'm not saying I wouldn't 
listen if you have smthing new. But I'm 
telling you where I am as of now. 

different, great. If you've got something you 
need to add to your record, great. But on 
those points, that's where I am as of now, 

MR. ARCLLANO: Y o u r  Eonor, I 

THE OOURT: No. The only thing I 

If these folks have something 

Okay? 

appreciate that. 1'11 continue with my 
examination. If there's a point on this where 
p say I've done it, 1'11 mve on and that 
would be helpful. 

"HX WRT:  That's fine. There's a 
difference between convincing me of somethinq 
and what you think you need to convince the 
court of Appeals or something. I'm not cutting 

25 you off. I recognize there are two parts to 

158 
1 every trial. You're free to do it, but you've 
i got a sense of where I am now. 
3 I understand this romance. First they 
4 got romanced, then they started doing a little 
5 romancing. I understand how that works. It's 
6 when you get down to the fine things of drawing 
7 up a contract that it gets tricky. But I 
0 understand where we are. At least as to the 
9 - preliminary parts of transaction, I 
10 entionally have not been making findings 
11 what I consider to be the crucial years, 
12 
13 MR. A"O: Okay. Thank you, Your 
14 Honor. 
15 BYMR. AR"0: 
16 Q Mr. Simon, I was you about the issue of 
17 Richard Barclay's wit the pmject. You said , 

18 neither the Treasury nor DaT raised any concern. Did 
19 that surprise you? 
20 A No. 
21 Q -Why not? 
22 A Because I never got the impression from them 
23 

but at the beginning I did, 

that they were -- I mean -- 
* -  - - THE COURT: Let me ask you a different 

question. If you were doing a deal with 
,. 
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somebody and you knew they had to come up with 
a ton of mney and the main mney bags backs 
out at the last minute and your mney was on 
the line, uollld you be concerned? 

THE WITNESS: Your Honor, I think 
you're right on pint why this is such an 
issue. 

THE CDURT: Would you be concerned? 
TEB WITNESS: Unless I had a sense the 

TEB COURT: 6 ahead. 
m e y  wasn't coning from him, yes. 

BY MR. AlBLWO: 
Q 

please? 
Mr. Simn, would you explain your last remark, 

TEB OIURT: He's going to try to tell 
me that they knew that the mney was not going 
to ever come from the developers, right? 

You go ahead. I'll shut up. I've 
been talking too mch. 

TBE WIIUESS: My sense was that they 
had a pretty good idea about this was a sale 
lease back and that there was a financing 
source caning f m  a sale lease back. That's 
why I wasn't surprised when they weren't 

25 concerned about the biq mmey guy leavins. 
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BY MR. AlEUFNO: 

We were tal- about the business pint8 in 
which Mr. H q h y  wasn't involved, state wasn't involved. 
Did capitalized business interest come up? Was that 
point negotiated by' Treasury? 

I tried to talk to thea about some different 
present capitalized interest structures and they were -- 
just made a decision and told =-not to qo there. 

Q 

A * 

Q 
A As the capitalized intere 

What do you wan told you not to go that way? 

our debt service costs or to 
service costs for the year. As the band sizing changed 
because of the additional cost of offering and 
everything else, the nuthers were changing. 

I talkedho Gi"y about .reworking our 

would be a big hunp in our debt service cost. P'OVk And be 
capitalized &&c&&%%?dd smooth 

just said you don't really want me to go take at that, 
do you? You want to live with what you've got. When 
Gary says something like that, then you just agree with 
him. 

Q We've heard talk about the intercreditor 
agreement. Mr. Murphy was not involve$ in negotiation 
of that agreement, was 6? 

A No. he was not. 
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1 - ~ n ~ c a t ~ ~ ' ~ y & e ~  on the closing memorandum? 
2 Well, I think it dght be indicated on PaSe 7 
3 . where it indicates this document is dated-the 26th of 
4 
5 
6 Q IS that under the heading 'Issuers documents 
7 and proceedings?' 
8 A I'm looking at the signature date of the 
9 documents to which you referred me, the Letter of 
10 Understanding. 
11 Q I thought you verqreferring to the index 
12 
13 A io, r i m  referring to the last page of the 
14 
15 TIlB COURT: So is there any place in 
16 the dcanents where it says the purchase price 
17 is based on the construction costs? 
18 HR. ABBWO: Ho. 
19 HS. MR: b, Y O U  Eonor. The only 
20 mention of the m u n t  of the constxuction cost 
21 is in the agenda to the OIC meeting, which is 
22 part of the tmscript,.and in SHbB!s report' 
23 which is attached to C h a p w  h Cutler's 
24 enforceability letter. That's the only mention 
25 made of the m t  of the construction costs. 

Junel 1991. And if I recall correctly,%hat's roughly a 
year before the transaction closed. 

giving us some indication as to it? 

Letter of Understanding itself, sir. 
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1 the closing book the witness could be directed 
2 to if Your Honor wishes. 
3 IQ. )[ARKDWITZ: h i c h  one? 
4 XR. ARBW: The Letter of 
5 Understanding, Tab 47. 
6 Tge COURT: Go ahead. 
7 BYm. ARBLLAIIO: 
8 Q That's the June 26, 1991, Letter of 
9 Understanding between the Port and PBRF. Let re knov 

L O  what you're there, Hr, Lssly. 
11 A.  Are you referring to Page 57 
12 Q Absolutely. 
13 A Yes, sir; 
14 
15 the bond closing, Did reviewing this document, Page 5, 
16 Paragraph 4 ,  under 'project purchase price' -- 
17 A Yes. 
18 Q' Does that refre r recollection that the 
19 purchase price for the hangars was determined by MI, 
20 fair aarket value appraisals? 
21 A No, it does not. I would not agree that this 
22 is one of the closing documents as opposed to one of the 
23 historical documents within the transcript of the 
24 transaction. 
25 Q Is that distinction you just made, is that 

Q Now, this is one of the closing documents in 

. -3 
i -  

Nhat did the documents say? It's probably an 
unfair question, there 2re so many pages of 
documents. Do you !riderstand my fundamental 
question? I'm notTasking you how you came to 
that conclusion. But t o  the documents say 
anything about what tk deal was based on? 
%at was your impression it would be based on? 

TliB HITNBSS: Hell, my personal 
impression vas this: Ne are issuing the bonds 
ahead of actual construction. 

TBB COURT: Yes. 
Ti5 HITNKSS: You realize there are a 

number of contingencies. If you have a very 
good project, it may cose in under budget and 
ahead of schedule. If you don't, there may be 
change orders and additional amounts. So we 
really didn't know what exactly that 
constructipn cost would be. Of coursel it 
couldn't be mre than h e  proceeds. 

TtIB COUBT: I know I stirred up 40 
more questions and 1 didn't get much 
information, but I do!Qt think it's fair to be 
asking hia what the i m e n t s  say until long -- 
t h i s  long after he prepared then. 

MR. AMLLANO: There is a document in 
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Those are cmistent . ' 

THE COURT: I didn't say the amount. 
Hhat 1'1 looking for is a documeat that says 
the price is based.upon construction cost. 
There's nothing that says that? 

MR. MLBIOMIITZ: In the lease, the 
$36.6 millicm project fund is described. 
That's described as being for construction and 
acquisition. That's the only mention of what 
the $36 million is for. 

TBg m: What I'm looking for in . 
all these uqty-tlmp pages is: Is there a clear 
statement it vas based on construction costs? 
The answer is M? 

acquisition is what it says. 

something that says the price is based on cost 
of construction. Doesn't say that? 

1. HARKOHITZ: bike Elr. Janik 
testified to, this is a modified sale lease 
back, The warranty deed that transfers all of 
this is vithoat consideration. It's not a $40 
million warranty deed. 

HB. IMKOlfIE: Construction and 

TBB CulJRT: But I'm looking for 

11, 
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basics and say: Is there any place that s a r r -  
it ms based on construction cost? The answer 
is, no. Is there anything in the actual 
docrueents dated artbat time that says it was 
based M appraisal? The answer is, no. Is 
there something in the historical -- I have to 
tell you folks, I'm leaning toward the 
historical record being clear it was based more 
on appraisal than construction cost. In either 
case, if it was construction cost, nobody got 
the contract. If it was appraisal, nobody got 
the appraisal. 

any jointly selected appraiser. There 
certainly weren't two of them, if that's what 
they were supposed to do. 

TEE COURT: All in all, it was a 
perfect deal. Okay. Sorry for driving you 
crazy on the deal, sir. 

b y  nore questions. 
MS. CHAMBBRLAIN: Your Honor, I have 

one follow-up question. 
THK COURT: All right. 

MR. WARKOHITZ: And there was never 

25 
\ ll! 

1 RBDIRgCT BMMINATION 
2 
3 BY MS. CHANBBRLAIN: 
4 Q Mr. lessly, do you still have in front of you 
5 
6 A I do. 
7 Q 
8 
9 
0 A Yeah. 
1 Q On the bottorP of your first page of your memo 

3 
4 identified parties, correct? 
5 A Yes. 
6 Q And the parties that you identified that had to 
7 approve the transaction as a condition of OIC approval 
8 are the Office of the State Treasurer, correct? 
9 A That's correct; 
0 Q Independent counsel Chaplban b Cutler, correct? 
! A Yes. 
12 Q And the Oregon Department of Justice, correct? 

23 A You said approve the transaction? The meno 
says reviw and approval of the documents, which is 

Tab 99 from the transcript at closing? 

I want to turn your attention to your inner 
office meno that is attached to the OIC minutes, your 
meno date July 16 directed to Miss Wood? 

you indicate that closing of the transaction was 
conditioned on review and approval of the documents by 

. -  
124 
125 sowwhat distinct. 

- -- - -  

g .. closing of the transaction and execution on i -. 

behalf of the fund is conditioned on review and approval : 
of the documents by the Treasurer, C h a w  h Cutler and 
DOJ, correct? r. - 

A That's correct. 
Q 
A No one else. 

you. 

lo one else is named? 

MS. CHAMBERLAIN: That's all. Thank 
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1 €!B;CROSS-KXAMINATION 
2 
3 BYMS. I(ANIIR: 

4 Q 
5 
6 that were required? 
7 TEB COURT: I've got that. There's a 
8 difference between- approval of the d m e n t s  - ' 

9 and approval of the transaction. 
-.0 MS. KANBR: Okay. 
.l . TBB !BURT: Thank you, sir. Ratch 
12 your step. 
13 MR. AREW: Your Honor, vel11 
14 
15 tie. 
16 THB*COURT: Okay. 
17 
18 
19 
20 
21 
22 
23 
24 

Was it clear froa both you notes, which was 
Bxhibit 5246, and the meeting as to any other approvals 

return to the testimony of k. Simon at this 
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25 -' He goes on in his own ' I 

32 i 
i 1 special way. It is in April of 1991 they 

2 prepared the report for the outside independent 
3 advisors who they knew wwld p r e p  analyses 
4 for, first, the Treasury, and ultimqtely OK. 
5 TEE W R T :  Here's all 191 saying: 1 

6 This is the dividing line for me. At that point : 
1 it's not unreasonable for them to a s m  the -- 
8 State i a s  better than individuals. atla okay. 
9 It's not unbelievable for them to assume the 

LO State bas m e  clue as to what was going on. 
11 
12 shortly after this, and see the Austin Companv 
13 report, then they've got sane work to do, These -. 
14 projections are prior to the meeting? 
15 @. W N I T Z :  They prepared f W  
16 the first year, yes. 
17 TIS m: I'm prepared to find that 
18. they weren't announcing their profit and oaking 
19 noise about it, but it was not unrealistic for 
20 these guys to assume that the State had done at 
21 least a minimal w u n t  of homework and had some 

idea there was a profit in this deal. 22 
23 
24 That's uy point. Doesn't get them off the hook. 
25 

Now, once they get the SHE rem 

,- Shortly thereafter we have problems. 

I think you're asking me m r e  than I can do on 

5 
6 
7 
8 
9 

LO 
11 
12 
13 
14 
15 
16 
17 
18 I 
19 
20 
21  
22 
23 
24 

of the facts 1 find under those cases. I've-- --- 
prepared a surmry outline. 

.for fraud and mxrepresentation. The claim 
begins with Exhibit 5032, the first exhibit of 
your MI which is the business plan that was 
submitted to I4uphy on April 2, 1991. 

whole, represents a deliberate attempt by the 
defendants to conceal both the source of the 
capital and the fact that the construction costs 
were significantly below the fund amount and was 
going to be used -- that the excess difference 
was going to be used to fund the entirety of the 
capital and it's caniq into the ccqany. 

was given to a. Murphy, i t & k m - a  deliberate 
anissicn of both the source of capital and the 
construction cats. 

5015 -- 

The first-claim that we've raised is 

I believe that that document, read as a 

Simply looking at t e ocument as it & 

If you look at %e next dccument, 

THB (XIURT: Let me ask you a question. 
MR. MABKWJITZ: okay. 
TEE cwI(T: In my analysis, I've got 

four or five different standards. One is LC 

43 , .- ~ 

30 
Another, failure 

2 
3 
4 
5 
6 -  
7 
8 
9 
LO 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 

got to. 

is possible? I kind of think this is where we 
are at the beghhg, although it doesn't get 
them here they need to go at the end. The first 
part of this deal is the pramtion. They come 
back and say, yes, only give me bonds. Barclay 
comes back and says, great, we'll do the deal, 
now give us the bmds. 

The State says, no, we couldn't really 
do that. That's the difference on the State's 
side between the promotion and first financiers. 
But they said, let's do a sale and lease back. . 

In my mind, it seems it's not 
unreasonable up to this pint for the folks to 
think that they're saying, yeah, I know you're 
going to make a profit. Now, it gets shakier for 
them until this point. Up to this point you have 
to do some talking to convince me they don't, at 

L t  me ask you why you don't think th is  

the least, know if they're going to mke a profit i: - or not. 

a A  . I m e  defendants whether uley had some agreement 
with ur. Canby, and had discussed with Mr; canby, 
whether the profit should be kept _secret, or that 
there should be sane m s k h g  of be sources of 
capital. They denied any such conversation 
occurred. 

THg UJURT: But I don't think deals go 
that way, okay? As far as I'm concerned, yw can 
talk about not knowing. I don't think they . 
h e w  despite these facts. 

You can teU me what combs knew. I 
don't think he knew very muchat all. But when ! 

you tell me Canby didn't have a clue, you'd be I 
hard pressed to convince me. He did read the 
1990 report that it was $16 million. And the 
next tine it came around it was $40 million You 
have a hard sale. And Qnby selected t l@se 

ap until he promises, you have 
problems, But here, they do. Here they know the , 

oregon Investment Council is going to accept the : 
rec&tion of SHhB, or it's going to look to ! 
the reconsnendation of SHE whether or not Canby : 

i : 
: 
. 

and lease back. O&J{ 

I 
doesn't. % L w R r  ! 

. .  

... .,. 

MR. MARKDwITz: I specifically asked 
- 

25 
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1 that issue. 
2 MR. MARKDWITZ: Hith all due respect to 
3 the ~- Court's positipn on this, let me -- 
4 TBB CWRT: Tell me I'm crazy. 
5 MR. -1TZ: Tell you why I think 
6 
7 
8 chief financial officer. 
9 "8 OWRT: Okay. 
10 MR. MARKowITz: First of all, as the 
11 earlier presentation had done, as you can see 
12 Fixbibit 5015, which is the next down in the 

e bmk, the entire format of the presentation 
l3 14 '+ken changed, The hive= was 

16 case sinply describing the cost of construction. 
17 T ~ B  COURT: k t  me tell you what I 
18 think happened. %en 19 to the State the first 

20 Now it's time to cane back and get the money. I 
21 make clear what I want because I'm asking them 
22 for it, I want a low interest loan. I want thea 
23 to give me some mney. Then the State says, no. ' 

24 Then they say mybe, but we'll do a sale and 
25 lease back. 

this presentation was designed to mask the truth, 
to use a phrase ultimately used by PW's  own 

15 identified in the earlier ' ' -VW 

f9 LIWB,-w= 

34 
I don't think it's a misrepresentation 

2 
3 
4 
5 
6 
7 
8 -  
9 
10 
11 
12 
13 
14 
1s 
16 
17 
18 
19 
20 
21 
22 
23 - 

at that point to say: Okay, you want a sale and 
lease back, 1'11 do that. Still, I have to get a 
lot of State money or 1'0 not doing t h i s  deal 
with you. Here's how I'll do it. I won't be 
waving flags around to people. As long as you're 
happy, I'm hppy. We're doing a sale and lease 
back at $40 aillion. 

That's niy point, As long as I ' m  under. 
the assumption you've done your hanework and I'm 
not complaining, I don't have a duty for further 
disclosure, until now. 

MR. MARKOWITZ: It goes beyond that. If 
the language -- if you look at the second page 
under the assumptions there's a specific 
description of the fact the capital contribution 
is just fm the investors, which is not true and 
they knew it to be not true. 

On the following page, there's a 
description the capital lnonies fmn Barclay and 
Barclay's contiqent. The following page, look 
at the description of capital accounts. Those 
were the characterizations they gave. 

- 

24 . We can nove down the initial time to 
2s exhibit 5023 where we see the Austin Conpany 

- -- 
\ -  

1 
2 
3 
4 
5 .  
6 
7 

9 
10 
11 
12 
13 
14 
15 
16 
11 
18 

8 

report. It is undisputed in this case that 
~ r .  Murphy during the meeting on August 2, 1991, 
asked specifically to be told the est of 
construction. He realized when he iead this 
document, this April 2nd document, the cost of 
construction had not been'disclosedo It was of 
interest, and ultimately of concern to him, 
because he was bash his report on the exposure 
the State would have as a real estate 
transaction. 

He asked, -Sinon and kinbold admit , 
during that meeting. Here we have diverse 
testimony. Mr. NuIphy testifies he was 
ultimately told the cost of construction was in 
the high 30 or 40 million. And after he was told 
that he then asked for the estiaate that would 
verify that mnaber. He was given a document with 
no figures OD it. 

i 9 - A - L  
20 
21 Austin Company report. Bas nothing to do with 
22 what those people w e  intending to build. It 
23 
24 

verification he y a ~  given the fraudulently false 

has figkes that q p r t  the high $30 or: $40 
million in dollar mnnber he nas told, and has no 

25 relevance to this case other than they supparted 

1 
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3 
a 
5 
6 
7 
8 
9 
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.1 
.2 
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36 
-- it supported a fraudulent misrepresentation 
that had been made at that meeting. 

The misrepresentation, according to 
*iiqIy;ims made in the presence of all three of 
the principals. None corrected it. It was 
allowed to be made and to influence. They were 
all vorking together to m h c e  Mr; Murphy that 
was the mnnber of the cost of construction. 

there are lots of reasons to question 
Mr. Murphy's cmpetency, but no reason to 
his credibility. It's been his consistent 
position throughwt this case, as it is now when 
he has no stake in the ease. He has always 
testified that during Lhe meeting he asked for 
cost of construction and, in response, he was 
given what was later learned to be a false 

mmfi IwaSwithyouonthat 
issue until he tried to explain the Englander 
Report. 

MR. HARIoMTZ: I'm not sure that 
potentially destroys his credibility.. I don't 
think he's lying about that. I think he's t d q  
to come up with an explanation for something 

- Page 33  to Page 

That's Murphy's testimony. I believe 
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doubt, concealed the information because it was 
not given in response to the question that was 
asked. The evidence is also very clear that when 
they said that they don't have better 
documentation or they don't have good 
documentation, that that was also a false 

. 

that's very difficult to explain. ____ 
TKB[xIuRT: Nokidding. & J c  

Io& it, It's h o s t  clear, based upon conrments 
by Simon and Reinbold in court and their 
depositions, that despite the fact they admit the 
question was asked, they won't admit' the question 
was not honestly answered. 

That is, even if we set aside the 
Hurphr testimony and ignored it and simply rely 
on & a t  they've conceded, they've conceded the 
party who's been retained by the State to pass 
judgment on this multi-million dollar transaction 
specifically asked for that information and was 
not told. 

finesse him. At best, they evaded. At best, 
they obfuscated. 

MR. KARKJllITZ: We were pleased whenw 

THE COURT: At best, they tried to 

I 
38 
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u 
12 
u 
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15 
16 
17 
18 
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statement. w 
Not only is their it's high 

30s or $40 million dollars, a wrong statement, 
but it's also a false representation to the State 
that this -- the Austin Company report is the 
best documentation they had because it wasn't. 
To have refused to turn over information they had 
constitutes, again, an act of concealment and 
nisrepresenta tion. 

TKK COURT: Let me ask you this 
question, and I don't know where this takes ne. 
Assume I find the question was asked. I'm not 
sure who answered it, but no one conected it. 
Let's a s m e  that's what I find. Further assume 
that you have not proven, that either of these 
guys sent the Austin Company report., because I 
think that would be my finding. 

I think there's sone weak evidence it 
was S b ,  better evidence from Murphy that it 
was fcelley. Xelley says it wasn't me, it was 
probably Simon. That's where your weak evidence 

22 is. suffice to say, these folks will have to 
'23 - prove hard it wasnlt one of the three who sent 
24 
25 I 

it, Kelly Reinbold or Simon. 
But that youhaven't proven that the 

8 -  , --- I -  - 

-- - 
2 
3 
4 
5 -  
6 
1 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
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20 
21 
22 concert liability. 
23 
24 of a fraud case. It's not incumbent on the 
25 

job they each participated in, and they h e w  they 
were doing it, there's a joint and several in 

The cases deal with th is  in the context 

plaintiff to link any specific defendant to all 
40 

1 of the misrepresentations. It's simply -- or dll 
2 of the defendants to any specific 
3 misrepresentation. The fact that they are 
4 working in a joint effort, sharing 
5 responsibilities, oh, and one day Mr. Siman said 
6 nothing, and the other day Mr. klley sent a 
7 letter, the third day Hr. Reinbold does 
8 something. fiey all have their own 
9 responsibilities, and the reqmsibility for the 
10 entirety of their efforts are shared. 
11 TEB CQURT: I6 a way, Caldwell v. Pops 

Homes is kind of like that. 12 
u 
14 1'11 want to hear on that issue if you can. 
15 e. NARKDWITZ: A&, for the Court's 
16 information we put in the binder Exhibit 5012 
17 which reflects, I thin", the significant detail 
18 available at the April 9th meeting, wbich is 
19 described on the second page of the exhibit about 

- 
So you folks know, during your part, 

here were the ones that actually sent 
it. I thought about this but I don't have an 
answer to it yet. Does anybody b y e  any 
information? fie scenario goes Be this: I 
didn't personally make a misrepresentation but 
someone I'm associated kith and responsible for 
uade a misrepresentation. 

in tern of fraud as the person who actually 
it in terms of duty to correct? I think it des, 
folks. But I'll be happy to hear fm yw if  yo^ 
have something different on that issue. 

MR. W I T Z :  I think case law is 
clear. We cited it in our initial case 
memorandum. Several cases that deal with people 
acting in Concert, that where they have a common 
design, they're working tcgether for a conam 
goal, and none are acting in ways not pursued or 

Does that put me in the sane category 

20 the Howard S. Hright l&t revhion to the 
21 budget estimate. It reflects the per square foot 
22 estimate for construction of various parts of the 
23 construction project, analyses that Mr. Murphy 
24 misunderstood when he received the wrong 
25 information. 

Page-37 to Page 4 - 
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And it shows relatively specific------ -. 

itemization, albeit on a preliminary basis, for 
the individual pagts of the project including the 
site work, the cGkhction. ~ n d  as you can see, 

5 material which wuld have been directly 
6 responsive to Mr. M ~ ~ p h y ~ s  request for 
7 verification. All in Mr. SiIIYxL's, Mr. Reinbold's 
8 and ~ r .  Kelley's hands and they didn't produce 
9 it. 
10 
11 Januaxy, 1991, internal memoIMdum prepared by 
12 Mr. Simon which reflects the analysis that was 
13 then going on within the cumpiny as to what they 
14 would do With their expected profit. They're at 
15 . that point anticipating a 14 laillion dollar cost 
16 of constructioi. 
17 
18 *- e 'th3Upb. 
20 TBE COURT: The $33 million Simon 
21 thought he'd get down to $24 or scroething? 
22 MR..MLRKCHITZ: Yes. 
23 W i t  5045, next in your binder, is 
24 about the next'mth in May of 1991. Despite 
25 

Next is &bit 5026, which is a 

Exhibit 5027 is the new construction 
cost estimate that they received the night before -- 

cost increases shown OD the information that had 
42 

1 
2 the defendants were still abticipathg a 17 ~ 

3 
4 planaing purposes. 
5 So it's quite clear, if Mr. Hurphyls 
6 testimony is to be believed and he asked for 
7 construction information and was furnished what 
8 by the report ~eems to have been given to him, we 
9 know he was not given what was available, was 
10 within Mr. Simon's possession, and should have 
11 been given to hin in response to the request. 
12 TIN CCURT: I'll tell you where I am 
13 tentatively on that. I'll make s a w  of the 
14 findings subject, as you to know, to some of the 
15 other rulings I!ve done in the case. People can 
16 change my mind. 
17 
18 that meeting, let me tell yon where I am right 
19 now. There is not the slightest doubt in my mind 
20 that Murphy asked the question. There is a 
21 question in my mind whether the plaintiff has 
22 . prevailed on the issue of a direct statement 

been provided a week before the April meeting, 

million dollar cost of cwstruction for their own 

la this case on the conversations at 

23 - iersw a finesse; okav That, at a minimurn, 
24 there was an intentional finesse. 
25 As of now, l4r. Reinbold, there's enough 

-.5 - -  

35 
1 
2 
3 
4 
5 
6 meeting. 
7 
8 
9 

LO 
11 
12 misstatement. - 
13 The question is: kgally &ere do we 
14 end up if I make those findings? Clearly, Murphy 
15 requested s o m a y  in the rompany provide him 
16 with some back-up to that statement and still 
17 Mnted cost information, otherwise he would not 
18 have received the Austin Cmpany report. In 
w- -otherwatdsTlrhether-ornot-th~3H&,*- 
20 . is all based upon appraisals not costs, it was 
21 evidently not enough for w h y ,  otherwise he 
22 wouldn't have gotten the Austin Csqany report, 
23 
24 . infomtion pretty clearly. Rhat we don't know, 
25 

other evidence of them not araking -- other than 
the Howard S. Wright versus Austin Company issue, 
affirmative misstatement, if you will, that 1'0 
not prepared to find the State hs-$mven an 
affirmative misstatement to Murphy at the 

 ath her, I think it was p r o k l y  m r e  
like what Hr. Simon said, which is a deflecting 
of a question for giving information by providing 
different information knowing it's an issue. 
That's a different thing than an affirmative 

So he asked-somebody for m r e  cost 

is who. That's where I am, as of now, unless 
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44 
somebody has something different for me on that 
factual question. 

MR. MEKOi?ITz: That is absolutely for 
the Court to determine as between Murphy, alley, 
S i m  and Reinbold. I don't think it makes a 
legal difference. . 

as I can, 

5036, which is the sB&E April 12th report wfiich 
reflects this perception and misunderstanding, 
the first erroneous report to the State. It ie 
the PAMcoRp version which was found in PAMcwIRp's 
files in one of those carloads of boxes. And it 
bears a sequentially numbered fax running head 
from the first page to the last reflecting it was 
one document delivered all at one the. 

what ~ t .  sim or ML Reinbold actually read and 
understood at the time. Simply having a document 
dumped into their office and ignored wouldn't 
raise the flag for the issue you're describing of 
what happens if they deflected the question 

THB COIIRT: 1'0 just picking isiues off 

MR. MARXDWITZ: The next exhibit is 

Now, important is the recollection of 

rather that specifically lying. 

r= 
W. Simon's testimony is the next tab. 

Page 41 to' Page 4 4  
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1-gvd 1 *%;: MR. MARKOWITZ: I'll okay. ask the other side. 

3 t ' , too. Is it safe for me to assume -- I 
I ly look at this before ii!% -- that we 
5 are apply a different standard regarding 
6 control if is collective fraud than if 
1 -LA& is milking? ~ o e s  everybody agree or. 
B disagree? Do you understand the issue? 
9 k t  me ask Mr. Arellano first. 
0 HB. ARELWJO: Your Bonor, I understood 
1 the only issue as tQ Mr. Simon on the piercing 
2 issue was a milking issue. 
3 TBB CQURT: What I'm sayhq is let's 
4 assume we have two issues in the case, one is 
5 fraud, one is milking; okay? I told them that 
6 they could talk abut capitalization, but I 
.7 wasn't particularly excited, and I'm still not 
.0 particularly excited, about that issue. In my 
.9 mind, nilking is the issue in the case, given the 
!O capitalization structure. Doesn't mean Ita going 
!1 to ignore it, it just means I think the real 
'2 issue is milking. 
3 HII. AXELLW: To answer your question, 
4 
5 

. I don't agree because by definition every closely 
held corporation vould be able to pierced because 

67 - December22,1998 - I 
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tine so much effort was engaged in to keeping one 
little thing secret, how much mney it cost to 
truly construct the building; and that that 
piofit, as they czlled it, was the true, sole 
s o m e  of the capitalization of this canpany. 

That issue was an issue which MS 

undertaken as a secret issue for tm, full years 
according to the testimony of a dozen different 
people who have testified in t h i s  courtroom 
either by deposition, or in this courtnm, and 
on uncontroverted description in these documents. 

There'6 simply no rational explanation 
as to why they would have engaged in that conduct 
if it wasn't part of their design to keep it 
secret. There simply is not. 

'IBB CURT: Can we get to milking? 
1. MARKDWITL: Okay, I would like to 

talk about the Amfac case for just a rment. I 
agree with the characterization, as I understand 

. it from Mr. Arellano's brief, that M a c  - is the 
controlling case in Oregon on the subject. It 
ms not only the initial leading case, but I 
think has r&ed the case which guides or 
determines -- gives the Court the analysis that 

25 shculd be followed. 
66 

1 
2 
3 requirements of the parties: That the defendants 
4 
5 
6 
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10 
11 
12 decision-by-decision basis. 
13 
14 
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1 6  
17 

19 
20 
21 operating the company -- 
22 TIIB COURT: Let me ask two questions. 
2 3 -  Mu. ErARKMJIPZ: okay. 

I thidk AmfAmf, again as Hr. Arellano 
correctly points out, describes three steps, 

be in control of the company, that they have 
Engaged in improper conduct, and that there is 
causatiaa betlrren that inproper conduct and some 
loss suffered by the plaintiff. 

fie primary difference that I have with 
the briefing by the defendants, particularly 
defendant Sim, is the issue that control is to 
be measured on an ita-by-item, 

If I understand, the position being 
articulated by defendant Simon is that since he 
didn't participate in a single decision that was 

24 THI! c(xIRT: Notice I leave you alone on 
25 facts but always have questions on the law? 

-3 - -  
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1 
2 TBB ISRT: That's not wbat I'm lalking 
3 about. Wen the issue is milking, clearly 
4 control is an issue. I have a question for h i m  
5 about that control issue. 
6 
7 need to  be a controlling group? Or if I 
8 participate in fraud with other people, even if - 
9 I'm not controlling issues like dlking, WD I 

10 still liable for the fraud if I'm f d  to 
11 participate in it? 
12 HR. A n  I think, absent an 
13 allegation or a claim of conspiracy or collusion, 
14 that is not correct. You simply can't lump 
15 defendant Simon and say since he's an officer -- 
16 TBB (XXIRT: You should anticipate 1'11 
17 be asking -- if that's your position 1 may be 
18 asking far one.page on that by tcarorrw f m  both 
19 sides. I know it sounds ugly, but by t a w m  at 
20 9:oo. 
21 m. MARIOMIITZ: The author of all y 
22 
23 TBB CMIRT: Let me ask you a question. 

25 THE COURT: %at's your best case for 

the omem mt101 the canpany. 

Hhen the issue is. fraud, does there 

best one-page briefs just left for Hawaii. 

24 m. MABIODWITZ: okay. 

- Page 65  to Page 6 
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then let's get to milking. _- - 

MR, KMKOWITZ: All right. 5042 
&mgnstrates thakin 1991, as reflected on the 
bottom of the second page, Hr. Simon was 
representing that the corprate security amounts 
of several million dollars would be, in addition 
to the wrking capital, cdtments of several 

3 _- 
4 
5 
6 
7 
8 million dollars. 
9 We later learned that they never 
10 intended to treat it that way aud didn't treat it 
11 that way. They felt that payment to one 
12 satisfied the other. This, essentially, . 
13 eliuinated half the capitalization that was 
14 supposed to have been present. 
IS At 5095 -- 
16 "HE COURT: %ere is it on the -- 
17 MR. KUKONITZ: Bottom of the second 
18 page. Year zero to 2, PAMCO stockholders lyill 
19 guarantee that $9.5 million will be available, as 
20 needed, for PAMco's capital requirements, It 
21 goes on, Ccmbined with PAMKIts $7.6 million. 
22 They later take m e  out of order rather than 
23 carhining thm as they were supposed to have. 
24 .This is capitalization misrepresentation made by 
25 Mr. S i m  for which he should join with the 
i '  

1 contmlling p u p  in respsibility. 
5095 is a much later misrepresentation 

by Mr.' Simw where on April 28th, 1992, he's 
attempting to negotiate downward that security 
amrwnt. And in negotiating With Mr. Murphy the 
reduction of the security m t  that will be 
reqired to be deposited, in the third paragraph 
he repeatedly describes the previous $9 million 
and now $11 million dollar guarantee as for 
working capital. 

Mt. .Simon advises Mr. 
$11 million dollars i 
fact, we know they never 
as wrking capital of the 

from Jay Sickler, who analyzed the actual uianner 
in which the ccarpany spent money versus the plan 
that vas prepared by David S i n  in December of 
1990, and which reflects there were many item 
which they spent and, apparently, always intended 
to spend, which were not included in the 
capitalization plan of the company. . 23- 

I 24 The result of that is that the 

1- - 
2 
3 to be. 
4 
5 dsrepresentation, Your Honor. Let me go to the 
6 milking claim. - 
7 TIIBCWRT: okay. 
8 MR. MARKMITZ: The first item I've 
9 
10 
11 
12 money went. The total capitalization of the 
13 
14 million, That reflected the bond proceeds plus 
15 
16 previously described. 
17 
18 
19 
20 
21 money. 
22 
23 in a vacuu~~. III other wrds, when analyaiag 
24 
25 

dollara of three-year losses, in fact, 
understates what the size of losses were intended 

That's all I have to say&- 

included in your book is the 5508, which is the 
use of bond prcceeds to show where, according to 
Mr. sicklerls audit analysis, major item of the 

company, including all of the inflows, was $38.11 

all of the other smaller items that have been 

The result of the way the money was 
spent is that only $3.5 million dollars was left 
as available for wr@g capital because of the 
najor items here the company chose to spend its 

I don't think milking can be analyzed 

milking, one expenditure that might have been 
reasonable for a well capitalized, SUCCeBBful 

1 company would be unreasonable den being spent I 
a a company that was strapped for cash as a 
3 start-up company needing to find amey and, in 

. 4  fact, suffering in a struggling industry. 
5 So you have to look at it, again, not 
6 in a vacuum but in light of all of the. 
7 circumstances that were then controlling their 
8 . decision making. 
9 Here we see approxiirately $1.8 million 
10 
11 to pay back those who had =de 
12 the start-up of the company. 
13 This is in adaition to the attorney fees for the 
14 Perkins Coie firm, which are reflected on the 
15 next exhibit. t 

16 TIiB m~: Here are sone things PII . 
17 prepared to find. ke far as I'm concerned, I've 
18 got 6oope real considerations about sane thiW 
19 and not others, 
20 perkins aiel as far as 1's Werned, 
21 
22 
23 
24 

- 

dollars was spent out of the proceeds that flowed 

based on the testimony of t h i s  case, pamt to . 
thea of the pre-closing expense is not 
standard practice in the industry, but 
fundamentally agreed to by the State. As far as 

25, projected $11 million dollars or $10 million I 125 I'm concerned, Perkins Coie is out. 
Page. 73 to Page : - - 
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1 HR. MARI(DW1TZ: They're not on this 
2 diagram, Your Honor. 
3 . -  ~- . . THE I uwierstmd. Let E 
I 
5 
6 
7 
8 
9 

LO 
11 
u 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 

further say you've got a major hill to climb on 
the TIM03 -a. 

. 

pretty good so far. Let me tell you about TIMCO. 
YOU~W heard what I said before abut TIMCO. In 
addition to that, you know, Gadinasl testimony, 
it turns out if they could have swung the TIMCO 
deal, it probably would have solved the financial 
problems of the coupany by now. Unlike this 
deal, TIMW had a better operating history and, 
actually, they would have made a ton of money on 
it if they bought it at $20, as Gadinas said, and 
it recently sold fOr'$70. Would have solved a 
lot of problems on th is  deal. 

Military the only evidence in this case that I 
find is that PAMCO Hilitary, rightly or m g l y ,  
ma an attempt to generate income for PAMCO 
itself. I see nothing they did that was out of 
line there, trips to Asia, all the rest of it. 
It any have been bad business judgment, but bad 

1'11 tell you where you're looking 

But further, I think that on PAMCO 

25 business judginent, even when coubined with other 
78 

1 
2 veil. 
3 MR. WW(DWIT2: We left this i t m  off 
4 this chart also, as with PAMcoRp capital. 
5 TEE COURT: I w d d  include TIMCO off. 
6 How, yotPve already got a hint about me on 6ome 
7 things. I am very interested in repayment of 
8 shareholders' original investments. I'll have 
9 questions for those folks about that question. 
10 I'm interested about the nonpayment for stock, 
11 although it's a small amount. I think what I 
12 have to do in a milking issue is total it up. 
13 Then I have a question, after I hear 
14 fm eveqbdy, about the impact,of this on a 
1s campany given the v a r b  percentages I've 
16 assigned to the likelihood of .getting a loan plus 
17 some other things, ami how material what's left 
18 is. That will be the big question in my mind. 
19 1% got pretty good questions about 
10 the initial salaries. In other words, I don't 
11 
22 

things, is not a basis for piercing the corporate 

know where I am on the initial salaries. I think 
you've got SUE work to do. It's high, but not 

13 - crazy, Later salaries, you've got major work to' 
24 ; 
25 - was appropriate. 

do, folks, major work to do as to whether that 

-- - -  

. --J 

11m prepared to find that all of the 

, . and justifiable expenses. It's no.t-like they 
pre-incorporation expenses are businees-related 

L stole money when they took t h i s  m&y. There's 
I 

I 

been no proof of that. 
The question is:' Given the 

capitalization structure of the company -- 1110 
doing this in hopes ev-y understands where I 
am right now, with the understanding you can 
change my mind -- that the capitalization 
structure of the ccqany is such that, and the 
likelihood of loans, and the clear ongoing 
potential operating losses, whether it's 
appropriate to take any of that money out of that 

f 
I 
) 

1 
1 
1 
1 
I 
> company at that time. 
6 
1 some of it that it's not appropriate to take out. 
B The big question in q d n d  is not whether it uas 
9 appropriate to take it out or pay those extra 
0 salaries later. Tbat doesn't fly with me unless 
1 you have something truly surprising I haven't 
2 heard yet. 
3 The big question in'my mind is: In 
I 
5 

1 
2 
3 of getting the loan. 
4 To roe, that's the question that I 
5 simply haven't addressed in my mind yet.. 60 1'11 
6 be quiet now. You know kind of where I'm ccming 
7 from. 1111 let you talk and then let these folks 
8 get started. 
9 It looks like we are going tohave to 

LO let you folks talk tomormor and 1'0 going to have 
11 to you give you a decision tmrrow afternooa, it 
12 looks like, rather than tmm morning. We'll 
13 work that out. 
14 Go ahead. 
1s 
16 
11 

Now, I tend to think there's at least 

this area given that, and given the amounts that 
we later total up, are those amounts mterial in 

the sense of the m u u t  of clperating losses the 
ccolpany viis going to sustain and the likelihood 

80 

e, MARKMITZ: Thank pu,  YaUr Bollor. 
First of ail, I want to shorten any dispute. I 
don't disaqree with the Court's positica on 

* r.2 

.... 

~ . I  

.̂̂  

-. . 

..:*., 

... 

. ... 

18 PAKW ims, PAMCORP capital. we don't . i 
19 
20 
21 
22 
23 
24 
25 

include it in our materials as milking. 
We also don't disagree with y o ~ r  

characterization of expenses incurred prior to 
closing as having been related -- there were M)ate 

things that were, you know, 'paying for a wife to . 

travel' kind ot things, but based on the Court's 
pretrial statetents you werenlt interested in 

- P a g e . 7 7  t b  Page 8 
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1 
2 
3 
4 -  
5 
6 
1 
8 
9 

10 
L1 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
21 

hearing about these kinds of things. - 
THE COURT: Bottwn line: If you want 

big money you haIe to act like you've got big 
ioney. It's one-of the deals. So you act like 
you're richer than are you. It's just life. 

MR. MARXDWITZ: Be are not contesting 
the expenses when made were reasonable and . 
expected to be productive in developing their 
game plan. You have correctly characterized what 
our position is, that in light of the 
capitalization of the company the perceived need 
to raise $10 million dollars or fail within a 
year, and what they should have understood would 
be the impact on the company if they took it out 
then, they shouldn't have paid back those 
shareholder loans leaving the c m p y  naked. 
You've correctly understood our position. 

THE COURT: I don't how if it gets you 
where you need to be, but at least we're in the 
same ball park. 

first because that's a matter about which I 
disagree. TIMUYs expenditure is three quarters 
of a million dollars according to PANco's m 

MR. MAB#OWITZ: Let me address TIMO 

25 analysis. That analysis appears at Item 5131 in 
82 

1 your tab. It was the calculation of the total 
2 T1MO payments and expenses by PA", not by 
3 PAMCORP Holdings or Barclay but by PAM(xIBp as it 
4 was presented to Peat Mantick in October of 1993. 
5 They calculated $773,000 of these 
6 linited funds that should have been available to 
7 get up and run the maintenance caq~ny w e  
8 devoted to this TIMCO enterprise. 
9 Now, let me describe for you what I 
10 think this really was, what TIM0 really was. It 

reminds me of a gambler in ks Vegas who has $10 
thousand dollars worth of markers in the cage and 
lmows he can't pay it back and decides that the 
way to deal with the issue is to go and bomw 
$20 thousand dollars more and get into a bigger 
game. If you're going to lose, yca're going to . 
get your knees crushed anyway, and you only have 
two knees. If you win, you have a chance of 

13 
14 
15 
16 

19 getting back. 
20 THE COURT: Did you hear the stoq 
21 about the owner of Federal Express? 
22 MR. MI?XOHITZ: That's exactly what he 
23 - did. He put back money and put it on the line. 
24 The problem here is just like that. They 
25 couldn't pay back the borrowed m e y  they had. 

--- - -  

1 
2 
3 
4 
5 
6 
1 
8 
9 

LO 
11 
12 
13 
14 . 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 

,-key knew they were in deep financial trouble. 
! 
I 
I 

I TEE COURT: Let me ask you this 

And what they atterapted to do was to up the 
stakes because if they could win-big they could. 
cover their losses on this. And 5t -was simply a 
waste of- three prters of a million dollars. 

. 

I question: In the light of hindsight let's a s m  
1 I've got questions and the big question is not 
! whether TlMoo was a good deal or not. As I read 
1 in one of the depositions, I can't remember if it 
1 was I(el1ey's or somebody else's, I think it was 
z one of the financial people, if this company was 

adequately capitalized TIMCO would have been a 
1 gad deal for them not only long-term but 
5 immediately in &ng them a more attractive 
5 compaay. 
1 MR. HARKOWITZ: I think Mr; Murphy says 
B that. 
9 I"BC0uRT: IthinkitwastheMorgan 
0 Stanley guy, but I'm not positive, ktla assume 
1 the problem in the case wasn't that TIMO wasn't 
2 a gocd deal, it probably was. But then when you 
3 'donlt have enough financing for one company it's 
4 not a gooddeal for another. My questicn for you 
5 is this: Unlike taking money out for myself or 

84 
paying sharebolder loans, I'm unaware:of cases 
that say we are going to pierce the corporate 
veil because you've had bad judgment in 
hindsight. I don't think there are such cases. 

MR. "Z: Let ae tell you why I 
think in this case it does lead to that result. 
First of all, the capitalization requirement. 
The moneywas for this company. The $11 million 
dollar level that was set was for the maintenance 
operation of P M  in Portland. It was based on 
a financial plan that anticipated that much wney 
would be needed to cover the losses that were 
planned to occur during the first three years. 
You can't meet your capital plan if you take it 
out and you h e s t  it in something in North 
Qrolina. 

TBB (WXJRT: I understand exactly hat 
you're sayh~. Here's the problem I see you 
having about TIblCO: W i h  
State of Orep -- of cousse, if they couldn't 
even figure out the basics, I fail to uuderstand 
how they could figure out something as 
sophisticated as this, but if the advisors and 

. 

people froa the Treasurer's office or all their 
lawyers and their experts wanted to negotiate a 

~. - Page 81 to Page 8 
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1 
2 

3 .  . -  
4 -  
5 
6 
7 
8 
9 
10 
11 
12 contractual obligations. That's vhat you're 
13 
14 ! 
15 ; MR. MARKOWITZ: I think it is written 
16 * down, Your Honor. I think the capital plan 
17 prepared by PAMCO in the entire course of the 
18 negotiations and the final dwuents all reflect 
19 the expectation that $11 laillion dollars would be 
20 made available as needed for PAMCO in portland. 
21 They don't satisfy the expected loss by 
22 systematically letting the money touch the 
23 company for an instant and taking it cut for 
24 
25 "RE COURT: That'n where I am saying to 

deal that said you've got to put $9 million bucks 
in PAMCO and you can't do anything with it but 
cover your opera4ing losses for the first two 
years without 06 written permission, they could 
have. And you and I both know they should have. 

. But the fact is when we get to milking, 
if the State had the opportdty you're arguing 
that's separate and apart frm the f\mdamental 
question of milking as a matter of ccmmo~l law and 
corporate law, that when parties negotiate 
something they ought to be held to their 

telling me. what I'm telling is you if you want 
to hold swabody to it, Write it down. 

- another enterprise unrelated to the other losses. 

86 
1 you, I disagree. What I'm telling you is, 
2 despite the fact in hindsight I consider it bad 
3 business judgment on the part of the PAM#) 
I representatives to have gone after the TPKlO 
5 deal, assllleing their lack of financing, I still 
6 put it within business judgindt and within the 
7 sane categoxy as done for the intended 
8 - advancement of PAM0 by the principals, even 
9 though I think they were wraag. And I'm not 
10 prepared to pierce the corporate veil on that 
11 basis. 
12 MR. MABIOMJITZ: OJI that issue 1'11 
13 respectfully disagree. 
14 THE COURT: Thatts why we've got the 
15 . Big Court in the Sky to tell me 1911 wrong. I 
16 
17 
18 
19 
20 
21 
22 
23 - 

understand and 1% rully aware that a Court could 
find that, given the circumstances of this case, 
there was a contractual obligation to not spud 
it on another acquisition, even if I find, as I 
do, that the other acquisition was related to 
a t  they perceived, incorrectly I think, but 
they perceived was a legitimate attempt to obtain 
financing for PAMCO using TIM0 as a vehicle. 

24 . h. tiwuo3WITZ: As a front would be a 
25 better word. 

- -- - -  

I 
I 

1 
? 

a 

I 
3 
3 
3 
1 
2 
3 
4 
5 
6 
7 
8 
9 
0 
1 
2 
3 
4 

87 
m COURT: I don't see it that way. I 

thi.k they went into the TIMCO deal under 'the 
assiqtion; as I read in the depo. someplace, that 
we thought if we got an operatingkupany it 
m l d  belp our -- where they didu't -- what we 
wers talking about, instead of business you go to 
Las Vegas. 1 9  not sure some business deals 
aren't all too mch like Las Vegas. when you 
g d l e  with those kind of numbers you are . 
gdling big. This vas Clearly a gamble on 
m y ' s  part. - 

My only pint is: Did they put all the 
chips out on the table to try to do TIMCO? Yes. 
Do I think it was gccd judgimt? No. Could the 
court of Appeals say, as you do, that it's a 
violation of their contractual obligations? They 
can read those documents as well as I can and 
cox to a different conclusion every day of the 
we&. I understand that, but let's go to the 
o m  I do think are issues in the case. 

MB.HARxDwITZ: Since youarticulated . 
at least temporary agreement with me, I'm not 
g o b  to apend time except to discuss the impact 
.isme you raised. I think that's a very 

5 iqrtant one. 
~~ ~ 

There are really two impacts we are 
1 2 deding With here. The smaller, and objectively 7 : 

i -  3 direct, impact is on a dollar for dollar basis. 
4 Every dollar milked from the company wound up 
5 hzlving to be backed by the State, the Oregon 
6 Public Retirement Fund, in order to avoid a call 
7 on the bonds with the best advice of the advisors 
0 available to it adopted Mr. Simon's plan, as he 
9 put it, to come in and pay off the creditors. 

LO The result is that, to the extent that 
11 they ran up $1.5 million dollars of debt to their 
12 creaitora and $3 million dollm of debt to 
13 Pletcber-Wight, and had exhausted their assets 
L4 so those bills could not be paid, it was the 
15 obligation of the Oregon Public Bnployees 
16 Retirement Fund to pay all of that off. 
17 The calculation of those 
I8 asars under Tab 5509 where the 
19 there was $4.2 million dollars 
20 litigation cost settlement 
21 to third-party crediton. 
22 
23 
24 fund the Simon plan. 
25 

: 

A -  

a t  of that i& the testimony before the Court 
hs been there was $1.5 million dollars used to 

You've seen the document reflecting 
P a g e  85  to Page E - 
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I 
1 
2 
3 .  . .  

I 
5 
6 
1 
8 
9 
10. 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 I would like to turn to the piercing 

t 
1 claim first. There are three elements that the 
2 State must demonstrate. The first is control. 
3 He don't dispute that Mr. Reinbold held a 
4 controlling interest in these corporations. But 
5 tbe other two issues we do dispute. 
6 %e second thing the State must prove 
7 is that Reinbold engaged in improper conduct, 
8 Reinbald personally. And third, they must show 
9 that Reinbola's improper conduct caused the loss 
19 to the State, .caused PAMCORP to default, caused 

them to be in the position where they need. to 
seek a piercing remedy. 

11 . 
12 
13 This case started with what is really 
14 the fundamental clailn here, that is, 
15 undercapitalization. In - M a c ,  the controlling 
16 case in Oregon, it tells us in certain 
17 circumstances gross undercapitalization can be 
la enough to pierce the veil. PAMCO's a unique 
19 entity in that the creditor who is before you 
20 seeking to pierce the corporate veil is the very 
21 entity that detennined what PAMCO would like in 
22 tern of capitalization. They did that during 
23 - the negotiations of this deal-when the Port of 

-- 
Finally, they t abxt how the mney 

gepting compan~' -Again, none o€ the parties 
talked about that when the transaction was being 
negotiated and the contract, extensive contract 
these parties entered into, don't speak to the 
issues they bring before the Court. 

They can't pint to a single contract 
obligation PAMCO took on that it didn't meet, In 
hindsight, what we have is a lawyer's 
characterization that fraud occurred when there 
vas none. They put Mr. Murphy front and center 
when, in fact, he was not. But they need him 
because he's the only individual that can give 
any support to the concept that someone 
associated with the State of Oregon cared about 
how much it was going to cost to build this 
facility. 

So based on Mr. Murphy, his somewhat 
ambiguous testimony about the issue, they ask 
this court to find fraud and they ask this Court 
to h o k e  an extraordinary remedy, to hold 
shareholders of the corpration responsible for 
this. - 

was spent once it wen F- and how it flowed into the 

- 

24 
25 - 

Portland and the State of Oregon jointly agreed 
that PAMCORP would have a specified 

- 1 - -  

capGa1ization level to protect them both. That ' 
capitalization level makes its way into one of 
the transaction documents, the grqmd lease. 

Section 9.1.2.2, all of the parties 
acknowledge, controlled the capitalizatiw 
obligation for the operating company. It's the 

I only provision that sp 
, 
I 

I million. An arrang 

! 
I 
I 
3 

I obligations that speak to the question. And, as 
9 Steve Jadk acknowledged when he testified here a 
9 week ago, week-and-a-half ago, nowhere in that 
D provision concerning capitalization, indeed 
1 nowhere in any transaction documents is the 
2 phrase 'working capital' used. The only 
3 obligation is that which we find in 9.1.2.2. 
4 It's an obligation that PAMCORP met. 
5 "HECOURT: Iagree. 

1 MS. QIAMBI(RWN: Over $15 millicn 
2 dollars went into this cunpany. If we look at 
3 Exhibit 3131, that's the document that 
4 Mr. Gadinas spoke to. It's the document that was 
5 given to KPHG Peat Marwick, the State's auditors, 
6 in October of 1993. What Mr. Gadinas told us, 
7 and what the document reveals, is that by the end 
8 of October, 1993, when the State was looking at 
9 the Capitalization of this company SE.9 million 

LO had gone fm the parent PAMCORP ~01dinga into 
11 the operating company. This is not a case about 
12 undercapitaliza tion. . 
13 
14 allegations. Milking, in effect, is just the 
15 reverse of undercapitalization. You spend sure 
16 m e y  which causes undercapitalization and you 
17 spend it inappropriately. All of the alleged 
18 milking that the State has brought before UB 
19 the trial, totaling up all the ct 
20 frun the $15.9 million, and thi 
21 met its contractual obligation for 
22 capitalization. 
23 THE CWRT: I agree. If we were to 
24 
25 

Deputy State Treasurer in the summer of 1992. 
The ground lease where the provision is 

found contains an integration clause, The gmund 
lease, therefore, and the provisions c- 

3 capitalization, are the only controlling contract 

8 

So let's turn to the milking 

pierce based on alleged milking for sums that 
don't take us below the $11 *million target in the - 

Page 5 to Page 
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1 ground lease, in effect what we are doing is 
2 modifying the contract obligation. If we say 
3 this capany should have had an additional $2 
4 .  nillion because thk $2 million was milked -- l e t  
5 me prove my ignorance. Where does the $15.9 m e  
6 f m ?  Total it up for me. 
7 MS. CfIMBERLAIw: Were did the dollars 
8 come fm? A couple different places. P a r t  of 
9 
.O "HB COURT: Okay. 
11 Ms. CHAMFimN: We look a t  Exhibit - 

3112, which is where the blowups of bond weeds 
are taken from. ~ e r e ' s  a page that s k~ t o d 5 L  
cash inflows. And, in effect, we how that-$3-&- 

12 
13 
14 
15 million flows into the holding company 
16 inception through October 22nd, I believe, 1993, 
17 when the chartfs created. I t  comes fm the 
18 construction fund, it comes from the -- 
19 THB CWRT: kt me see. I've got to go 
20 Slower. 
21 Ms. CHAMBIBIAIN: Sure. Exhibit 3112, 
22 Your Honor. Bxhibit 3131 i s  an exhibit that 
23 categorizes inflows into the holding ccuipany. 
24 Vht it tells  us is that from the holding company 
25 into the operating coarpany, a related party, 

it m e s  fraa the bond proceeds. 

c 
1I 

1 $15.9 million was transferred. 
2 TBB COURT: Bear with me now. where 
3 are you? 
4 MS. CBAMBWGAIN. I'm referring to 
5 3U1. That's where we find the $15.9 number. 
6 TBB COURT: Where is it broken down? 
1 HS. CliMBEIWN: It's not precisely 
8 
9 

LO the upper right-hand corner. The inflows into 
11 the parent canpany are enumerated. These are 
12 those that occurred prior to the last  week of 
13 October, 1993. 
14 THE COURT: Okay. $36.8. 
1s Hs. CIIAMBERLAIw: S36.B is  the projeet 
16 fund. That's the amount of money. 
17 TiIB MUBT: Construction cost, sort of. 

That's the project ' 

broken down in an exhibit. If we look at 3112 on 
the Bates Page 156, there's a chart of inflows i n  

3 -  THB COURT: So I agree that's $15. But 
I4 that caine in and out so fast it makes your head 
25 spin, right? 

- :- - -  

I 11 
MS. WUIIBWLAIN: Thi $345,000? 
lTIB COURT: The $345,000. 

. . Hs. (BAMBERLAIN: I t  was a r p d y  
expended. 

TEE COURT: The point is: That doesn't 
really have anything to do Kith capltal 
contributions; agreed? 

available to the company. It's cash that comes 
in. 

THB WRT: Thecanpany incurred an 
expense and the expense got paid out of bond 
proceeds. 

prior to closing. 

that m e y  on to the $11 million dollars, would 
you? That's what I hear you saying. * 

MS. CliMBKRLAIN: You would not add it 
on, m. 

THEUJJRT: Imean, itwasanexpense 
out here on the side. Money came i n  from knd 
pmeeda and the expense m paid, okay? Now, 
that doesn't mean that that's like additional 

MS. (ItIAMBERLAIN: I t ' s  cash that's 

Hs. CHAKEERLAIN: The expense was paid 

THB CWT:  YOU wouldn't want to add 

5 capital available for the company. 
12 

1 EIS. CEAMBERLlIN: It does in this 
2 
3 TBg COURT: Just a secondmw. YOU 
4 
S 
6 be part of the working capital, or parties ' 

7 
8 - Remember when I told him that? 
9 Ms. CAAMBXRWW: Yes. 
10 TBB COURT: That helped your right? 
11 WS. c&AMBwLAIN: Yes. 
12 TBB COURT: YOU can't have your cake. 
13 and eat it, tm. If he didn't get to consider 
14 that stuff as an improper withdram1 because Lhe 
15 . parties assmd that MS not going to be part of 
16 the working capital riquiremente, didn't have to 
17 be paid out of working capital, came directly out 
18 of bolld proceeds and was paid, it's kina of out 
19 on the side. In the same token, this is out on 
20 the side. It 's not part of the $11 million 
21 dollars. 
22 MS. aif~mI& It's different in  
23 this respect, Your Honor. 
24 THBCQURT: Yeah? 

sense, Your Banor, iP tbe sense that -- 
remember when I said I'm not considering Perkins 
Coie because the parties didn't consider that to 

expected that to cane out of bond proceeds? 

MS. (ItwIIBwLRIN: The $1.2. that goes to 
Page 9 to Page 
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14 

- 
perkins Coie is Perkins Qie's money. The 
$345,000 that c o w 6  to kclay is now money 
for _-- - .  

THE CCURT Did the parties anticipate 
that those m n e p  vwld be paid out of bond 
proceeds? 

Ms. f3WWRIAIN: The parties knew 
before closing that MS part of the expense. 

THB CWRT: Did parties anticipate for 
five seconds that would ever be available to the 
rompany as a capital contribution? The answer is 
absolutely not. 

Ms. CHAWRI": Hhat we do know is 
the parties anticipated -- 

llIE CGURT: kt!s assume I'm going to 
ignore that side of it. 

Ms. CAAMBBRLAIN: okay. 
TKBCOURT-: ti&. 
%. cfWE%tM Next item on the 

exhibit is the $134,000 refwd f m  Perkins. 
What the parties did prior to closing, Your 
Honor, is estimate the -- 

THB CWRT: You're saying the $1.2 was 

Ns. m. Correct. 
high by $134,000? 

18 
19 
20 
21 
22 

1 TBB OOUBT: So that did m e  into the 
2 company 
3 MS. CllJNEiW. Correct. 
4 THE COORT: That'a fair, 1'11 hear 
5 from them, but I'm Xilling to consider that part 
6 of it, unless he convjnces me different. 
7 Next .  
8 MS. CFWERIAIN: Next item is $500,0(10 
9 

LO TBB COURT: For what? 
11 Ms. CRAKEmIN: I can't speak with 
12 
13 
14 
15 "HE (XWBT: Do you want to check? I 
16 
17 closing. 

from the Port of portland. 

precision, your HO~O~. Q recollection is that 
it was a negotiated cash payment to the company. 
I don't recall the specifics, Your Honor. 

would assume the Port agreed to contribute post 

Okay, They were doing the equivalent 
of paying for the services of a construction 

23 

manager? 
M. (BAEIBEUAIN: Or the conduct of 

Barclay Pacific in development of a facility. 
"HE COURT: Okay. Let's say we'll at 

124 least look at that one as a possibility. 

w _- 
interest earned. $119,000 came. in -- 
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THE CMIRT: I ignored that. 
MS. (3IAMBERLAIN: $119,OOQ-~ame in by 

the time this document is generated, payments 
f m  customers. We know there were subsequent 
customers. 

THE COURT: I ignored that. 
MS. CXAKBERLAIN: $692 is the other. 

That's the makeup f m  the inflows of -- 
TIIB COURT: I think that's the stock 

money. . 
MS. (IAAMBERLAIN: Could be. 
TIIB COURT: I think that's the number 

that strikes my memory as inflow f m  stock 
m e y .  So the two I'm willing to consider as 
additional contributions are the $134 and the 
$500. Those are, at least arguably, monies that 
came into the ccmpany, although it's really close 
in my mind on the $500. 

1'11 tell you why. &t I'm looking 
for is not mnies'which are the result of the 
efforts of the c q m y  to generate capital. when 
you invest the equivalent, including the dirt, of 
$50 million dollars, I'm ball-parking it, itla 

5 $30-s0methi~g for the buildingand sinew for 
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16 
the land and scmething for the equipment. But 
when you invest that m e y  you expect that all 
that human resources that we are payins salaries 
for, and all of these facilities we've paid for, 

. are going to generate income. 

equivalent of capital contributions. "hat's my 
point about the $15 million dollars. You're 
saying, well, we have to staft off with $15 
instead of $11. I'm not going there, just so you 
)now. So far you're at $11 whatever it is; plus 
$134,000 because the rest of it is essentially 
income. Bwn the $134 is close because that's 
siaply a reduced expense. Those are all what I 
consider to be operating activities of the 
company on one level or another and everybody 
expected that the company was supposed to 
genente some income. It also had enom 
expenses. So the $15 million, just to understand 
me, that's not where.Ilm starting. I'm starting i 

I don't consider i n c e  to be the 

at $11. ! 
MS. CHAMBERLAIN: Hell, Your Honor, 

25 - MS. CIWIBERLAIN: $161,000 came in 
- -  



. .  ER- 80 1 

_ _  
20 

1 argunent that the IRS could make. There's an 
2 
3 
4 
5 themselves. 
6 
7 capital contribution from the start. Two guys 
0 get together. They form a business. "hey put 
9 

LO 
11 
12 
13 that. 
14  
15 
16 terms at that time. And let's assume they t e l l  
11 
18 
19 their in i t ia l  deals. 
20 
21 
22 be done? 
23 1 MS. CHAMBIWJN: Whether their banker 
24 needs to )aKnr or not, the State well knew there 

I 25 were costs being incurred. 

argrnaent that scmebody could make. But I ' m  not 
satisfied to  the required degree of proof that, 
a t  least, they didn't think it was loans amy 

So let 's  assume it's a loan rather than 

some money in. They say we're just going to loan 
it to the,cytpy. Hopefully, we'll make enough 
money to & out capital contributions. That's 
the first problem we've got, but let 's  a s m  

Now, when one guy wants to get out 
there are no notes a t  that time. There are IY) 

the banker they are going to put in $SO,OOO, but 
it's going to take $IO,OOO of that to pay off 

' 

Firs t  of a l l ,  do you think their banker 
heeds to know that i f  that's the way i ts  going to 
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look then just at  the project fund, $3618,- 
undisputed i s  the amouut that came from bond 
proceeds into ~arclg Pacific. And we know from 
this &me exhibit, Page 156, that Barclay Pacific 
paid Pletiier-Wright $21.065. He also how -- 

'llii? COURT: What was the $1,160,066? 
Is that additional f d s  to Pletcher-Hright? 

Hs. C H A M B W .  No. 
TKK COURT: Hhat are those? 
MS, (3IpHBgRLAIN: It does not go to 

Pletcher-Wright. It 's mey that PAM(xIRp 

/floor treatnent inside the facility, something 
'PMCQRP d e t d n e d  it needed to improve the use 

$23,000,00 
then, ball park, when you add those up c- of the inside of the facility. 

those. 

constmtion, right? 
m. WN: They are going to 

activities that relate to constructioi, yes. The 
$21 paid by Barclay goes to Pletcher-Wright. The 

expended. P a r t  of it goes to pay for p z s b i i % f  

"E (XXIRT: So we are at  ab0 

Hs. WIMBEUdIN: If you were to add 

THBKNJRT: I d d .  Theybothgohto 

$l.laillii is not paid by Barclay, i t as  paid 

1 

1 
2 Wright. It covers a number of subsequent -- 
3 TRE COURT: I understand that. All I'm 
4 say@ is $36 is amilable for construction and 
5 you spent $23. Doesn't matter who it's paid to, 
6 you spent $23 to build the building, right? 
7 MS. mERLitIN: part of it goes for 
8 areas around the building, but it's associated 
9 with constxuction, that's true. 

11 EIS. (2"BmIN: That's true. Let's 
12 talk about the allegd milking activity that's 
13 left in the case. 
14 THg COURT: You're saying they put that 
15 $13 back in the ampany? I don't think,thereas 
16 any claim they took mney out except in salaries 
17 MS. CHMBERUIN Absolutely not. It 
18 a l l  went i n  the ccmpany. 
19 
20 interesting things about the case. 
21 HS. CHAMBERMIN: That ie .  All of the 
22 money generated went for legitimate business 
?3 purposes to make this enterprise go. If we loo) 

I 24 a t  the loan repayment question using the number! 

the operating ccmpany, it does not go t o  Fletcher 

LO m mk That's !&at I'm saying. 

TIIB COURT:' That's one of the 

125 - tha t  the state expert put Forward, he talked 
- -- - -  
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k t  loan repayments of $1.07. 
TtIBcsluRT: shareholderloans. 
MS; MAMBERLAIN: We are tal-@g about 

Barclay Asskiates, Richard =lay Hichael 
Reinbold. Of that total $1.07 only $344,000 goes 
to Reinbold. The remainder p s  to Barclay 
Associates and Richard Barclay. 

THE COURT: Well, let 's  a s s m  that 
he's in control, okay? Which we have to assum. 
NO matter who it goes to, isn't it a payment of 
pre-incorporation debt?- ' 

MS. CHiWmN: Yes. Well, 
pre-incorporation of the holding canpany, yes. 
Not pre-incorporation of PAMCDRP. 

THE CQURT: Okay. And isn't that -- in 
other wrds, two guys get together and they form 
a company. And they put money into the company. 
~ v e n  assuming its debt versus capital infusions 
-- l e t  me make this finding: I'm not prepared to 
find, as I think &r. Markowitz and Ms. Kaner were 
hinting at, that because these people didn't keep 
notes until the end, that as between them they 
weren't considering it on their sheet that 
Mr. Reinbold talked about as lwns rather than 
contribution to capital. There's certainly an 
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THE COURT: Did they t e l l  their-liZikF- 
that they were going to take $10 out of the $50 

~ to pay themselves back the money they paid to 
start the company? 

%. MW: I can't point to a 
specific document that says followiy closing we 
are going to  write a check for $1.07 million. 

t e l l  their banker, namely PERF, they're going to 
take a good portion, not enormous but reasonable 
portion, of the money to pay their 
pre-incorporation debt. 

it's his mney or Barclay's money doesn' t really 
matter, does it? What's the difference? 

Hs. CHAMBERLAIN: If you look at  dl5 
- Klokke, Your Honor, there is  a de&&u&e 
there. The Ktokke case -- 

THB COURT: Isnl t the Klokke case where 
you haye a non-controlling shareholder? 

Hs, CHAMBWGAIN: In - Klokke, the - defendant was found to be controlling with 
respect to the payments at  issue. 

TKB COURE So I will find they didn't 

Now, what I'm trying to say i s  wbether 

. G~~ 4 

- - 

THB COURT: Maybe I'm thinking of the 
25 wrong case. Help me here. 
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MS. CHbMBERLAIN: Sure. 
THB COURT: I thought there was one 

case in the State of Oreqon where the court said 
we find that although this guy participated to 
t h i s  extent, be got this m e y ,  he was not 
mtroll ing the company. Am I wrong? And 
therefore we are only g o i q  to  charge h i m  for 
what he got out of it. If I'm thinking of the 
wrong case, t e l l  me. But I don't think I am. 

MS. CHAMBERLAIN: You are mybe 
thinking of - Klokke. It stands for the 
proposition that the defendant is found liable 
only for the monies he personally received, and 
not a l l  the monies he received, just one 
particular. 

TKE COVRT: Here's what I'm trying to 
t e l l  you: Unless I'm wrong, that case clearly 
stands for the proposition, you can correct me i f  
I'm wrong, that the reason they did it that way 
is they found he wasn't controlling the 
corporation on these issues and that's the only 

2 1  
23 - 
24 
25 - quite honestly, I don't know it 's a reasonable 

reason they did it that way. 

think is a rather harsh rule a t  some levels, 
And a l l  of the other cases say, which I 

--- - -  
; 

1 s  
&e and it canes up again in  the context of the 
third element, i f  you understand wbat I'm saying, 
Klokke was decided on element nu&x one, 
Theoretically, these issues can b i  decided on 
issue n u m k  three, what caused what, okay? 

- 

Ms. (IIIAMBWGAIN: Absolutely. 
THB COURT: But I think Klokke stands - 

f o r  the pmposition that if  you don't have 
control we can still hold you liable for inproper 
payments you received, but we're not going to 
hold you liable fbr anything other than what you 
received. If I'm wrong on that, you t e l l  me. 
far as I'm concerned, doesn' t help me. 
unless you have something truly startling for me, 
okay? In other words, what I'm telling you is 
he's responsible for what the corporation does 
because he controls the corporation. 

MR. ARgllw#): Your Honor, I would like 
an opportynity to speak to that. I know it's 
MS. Chamberlain's opportunity. 

caoplain about you telling me something, 

25 percent shareholder. 

TBg (#vBT: I don't think they'll 

MR. ARglIsrEK): The issue in  - Klokke is a 

rn (T)IJRT: Hhy don't you get that for 

- 24 
1 me. 
2 XS. WdBXIUAIN: While he's getting 
3 
4 
5 
6 
7 well. This is the project fund. Thii has 
8 
9 
10 
11 
12 
13 shareholder loans, don't they? 
14 MS. C!MBWIN: These were advances 
15 and loans, yes. 
16 "HE CDURT: Advances. kt's a s s m  we 
17 add the St.07. It's not $38, it's what they took 
18 out after this.' So it's $38 plus $1.07, right? 
19 8. MAMBgBLAIw: Right. 
20 - T B ~  (x)uRT: So that means, according to 
21 you, you're back to about IS, right? 
22 Ms. CfJAMBKRLMN: Right. 
23 THBmURT: okay. 
24 Ms. C f i M B m .  Did you want to speak 
25 to Iuokke? 

that, I would like to nuke a factual point, Your 
Honor. If we are talking about t h i s  $1.07 and we 
are going to debit that from money that goes to 
the coupmy, it seems to me we need to add it as 

nothing whatsoever to do with the sums advanced 
by Richard Barclay and Barclay Associates .and 

t to treat these as 

. .  - 
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5 TfEcouRT: Right. 
28 

1 Ms. CBAMBgRLAIH: It's important to 
2 look a t  the timing of t h i s  payment. It happens 
3 in June, 1992, 16 months before the doors close 
I on this business. It happens just after bond 
5 closing a t  a time when everywe, a l l  of the 
6 parties, PPMOD, the state, the Port, a l l  of the 
7 participiuks have a reasonable expectation that 
B this coupmy w i l l  be successful in achieving the 
9 goals laid out in its business plan. 

LO rn COURT: kt ne ask you a couple 
11 questim b t  that and then 1'31 shut up and 
12 l e t  you actually make your argument for a while, 
u okay? 
14 
15 I think it 's fair for you to know where I'm 
16 caning f m  i n  regard to this. In putting 
17 numhers on things. I'm not trying to give the 
18 kind of quantifj4ng specificity that guys like 
19 ~ r .  Simandal1,theHBAsdowitbtheir 
20 cariputer, okay? I'm just trying to give you an 
21 indication of odds on things, likelihoods. And 
22 to give you a m e  specific indication d ray 
23 thought about likelihoods based on what I've 
'24 heard in  this case. 
25 

Here's what I see to be 

Rere's what I see and 1'11 explain each 

I 
MR. A"0: Only i f  it's an issue 

TRB CtXQ It's absolutely an issue 
for the Court. 

for the Court. 
the case I remember. 

percent shareholder in that case can be described 
as a non-control person i n  that context. 

me read the case. 'It is undisputed that Nickens 
dominated Classic% business affairs in  most 
aratters. A corporate resolution expressly gave 
h i m  almost unlimited control wer business 
decisions. As one mnple, Nickens examine 
entered into the Klokke lease against lambleton's 
advice and wi thout ' in fdg  h i m  until  sa^ time 
later. Although Hambleton, i f  he had wanted to 
assert his authority as a director and as 
classic's primary financial backer, might have 
been able to exercise greater control, in fact, 
he seldom did 60. Thus, the trial court d d  
have properly found that Bambletonts insistence 
on receiving the $80,000 was the only exercise of 
control that caused damage to Klokke: 

. 

I look a t  i t ,  th is  i s  exactly 

MR. ARELLANO: I don't believe the 25 

THB CCUBT: Just one second then. Let 

25 That's the language I was referring to. 
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That's why the court approved limiting the damage 
to that amount. 
stands for. 

correct. Your Honor described what the court 
did. I think what's missing fm the description 
is who this person is. It wasn't simply a 
non-control person: Hambleton, i n  this context, 
is same as Richard Barclay. Doesn't matter i f  . 
Richard mclay  OMea 25 percent or 35 or 75 
percent. He was viecred a6 the player. 

TIIg ONR'k Bere's what I'm saying: 
t based its decision on that principal. 

That's what I think E 

MR. ARELIMI: f i e  end result iS 

Now, what they clearly said was that a trial 
court could have found differently and found 
W l e t o n  liable far the whole amount. fie 
reason they said they didn't have to find 
lhnbleton liable for h o l e  ammt was that he 
didn't control the caapany. That's a factual 
question. They said -- there was evidence to 

he didn't and therefore they affirmed 
judge. Didn't find he controlled. . -  - 

he had control of that aspect of 

couR1: Absolutely. 11n1 the f i r s t  
24 

to agree with that. And they said the only thing 
he had control over or some influence on was b e  
salary. 1'11 read e again. Isnow. I 
don't think @ will help you, bat you, not a t  
all .  I think i f  you're the l ~ ~ l  i n  control you're 
responsible for what happins unless-you have a 
case other than a. 
broader than you're reading it and the defendant 
participated in  controlling some of the other 
decisions which led to disbursements of monies 
from the corporation. 

THE c(suRT: Do you want me to read it 
again? 

MS. CBAMBHUIAIN: I recOgnize the 
language you just read, Your Honor. 

THB mT: MY point is simply this: 
I'm finding that Klowre stands for the 
proposition I just recited. If I'm wrong, the 

. court of Appeals needs to be clearer when they 
write their opinions. 

factual matter 011 loan repayment is a total of 
$1.07 million, $334 goes to Mr. Reinbold. 

1. CHAMBERLAIN I think - Klokke is 

Ns. (3": What we have as a 

- 
.- Page 25 to Page 2f2 
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step if somebody wants me to, There wasn't a -- 
despite what anybody thought, the reality was, 
based on the circumstances of this case in my 
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think along the my a few folks got a little more 
excited about possibilities than realities. 
That's what I'm saying about bank loans. That's 
different than investor financing. That's 
different than theMorgan Stanley thing. 

could be incredibly low. Tbey had no assets as 
became clear fnm the stuff fm US Bank and 
Morgan Stanley. 'Ibey had very few unencumbered 
assets, They don't have good accounts 
receivable. 'hey have nothing much in the way of 
inwntosy. W t  does the bank take as security 
for the loan? Nada. 

Despite my thought thzy were probably about two 
years late in the aircraft cycle, which is what .I 
really think part of the whole problem of this 
thing was, there was still a legitimate chance of 
investor financing, okay? I put that likelihood 
at about 40 percent. I thought about that a Jot 
when I put that number down. It was less than 
even, for a number of reasons. But that didn't 

I find the possibility of a bank loan 

Now, investor financing is different. 

23 - 
24 . Now, if you take away any of the 
25 . investors' personal monies in the business, 

mean it was by any means impossible. 
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. .  31 
nonprofit monies in the business, I'm not talking 
about the payout of shareholder loans and things, 
I think that takes 10 to 15 percepL off yorrr 
chances for a bank loan. 

scheme of things, I don't know. Pardon &e, I 
think that reduces your chances of a bank loan by 
10 to 15 percent, let's say"i2. I think that the 
monies that were paid out in t h i s  case, I want to 
get the total, that is arguably still an issue in 
the case. Like I took out the whole issue of 
TIW. I'm looking at the first salaries. I 
think they are high. But they are not so high 
that 1 think is ridiculous. I will leave in 
everythins from the second salary increase. 

Now, the big question in my mind. Does 
this hurt them? Absolutely. But we've got to 
look at, say, a dllion-and-a-half which is about 
where we end up when the smoke clears, h t  a 
million-and-a-half , versus $15 million which is 
what they need to get. 

decrease their chances by 20 percent? Does it 
take it from 40 all by itself d m  to 20? -No, 
Does it take it from 40 down to 34? Like a six 

.-- 
Now, where that leaves us in the total 

Does it hurt them? Yes. Does it 

32 
1 ' percent reduction. And if it's 40 percent I 
2 don't know what that -- I want to say a 20 
3 percent reduction in the possibility of a bank 
4 loan arguably. And I forget what six percent of 
5 40 percent -- anyway. It takes it down from 40 
6 to 34 percent likely you wwld get a bank loan. 
7 Now, the big question in my mind, after 
8 ydu and I get through deciding what should or 
9 shouldn't be in that thing, is at what pint did 

LO taking any mey out of the company, even for a 
11 legitimate prior business exppe, so reduce the 
12 canpany's ability to get a loan that it can be 
13 considered milking with the disastrous 
14 consequences for your client h t  milkix!g resuits 
15 in? . 
16 That's the question, okay? 1'0 sure 
17 you agree that's one of the big questions. You 
18 have others abut what should be in that dx, 
19 which is what I think we'll talk about next. 
20 MS. CBAMBERLAIN: Right. 

22 
23 
24 
25 

21 TfIEcCvRT: If youwant toknowwhere 
I'm coming f m ,  you just heard it. As of now 
that's where I am. where that takes us, I don't 
know. At least the Court of Appeals will be in a 
position, I'll tell you i f  I cane up with 

- Page '29 to Page 3 



ER- 84 

1 
2 
3 
4 
S 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21  
22 
23 
24 

December23.1998 - ' 
I 
1 different numbers. As of now, that's kind of 
2 
3 
4 
5 
6 terms of milking? 
7 
8 
9 
10 ' Ns. CKMBERIAIN: kt's talk about what 
11 : the salary issue really is. I've got three 
12 salaries. We've got two folks who went from $180 
13 to $250. We have Mr. Simon who went from $150 to 
14 $175. These raises were put in place the first 
15 of January, 1993. The company closed its doors 
16 
17 
18 each of these two individuals. We are only 
19 
20 
21 month. 
22 TIIE CWRT: So what we are talking 

%. CEIAKBmIN: $14,000 a mnth, Your 
23 
24 

where 1 an. I think the big question in my mind 
is: If I go fr-a 40 percent likelihood to get 
a i i  to a 34 p&ent likelihood to get a loan, 
where does that leave us as a legal matter in 

But let's talk, if you want, I'm sure 
you do, abwt -- I'll shut up now for at least 20 
ninutes and let you get started on your argument. 

at the end of October, 1993. What we are really 
talking about is roughly under $6,000 a m t h  for 

- talking about a modest sum. When you look at 
Mr. Simon, what we are talking about is $2,000 a 

about is -- 

1 THE COURT: Bear with me. Just under a 
2 hundred thousand dollars. 
3 MS. CFjUBm: In over a ten-month 
4 
5 THECOURT: Okay. 
6 MS. CBAMBWWLIN: There's no evidence 
7 
8 
9 

LO 
11 THB (XIURT: 1% the first to tell you, 
12 t the salaries in and of themselves would not 
13 be material. The question will be: Once I add 
14 
15 .material? That's the question. 
16 MS. QIAMBERLAIN: The point that's 
17 
18 
19 
10 
21 the marketplace looking for venture capital. You 
22 
23 - We have an incremental expenditure over time. 
124 . THE WRT: But it's $137,000. Let me 

period, I think it's $137,499. 

in the case that $137,000 would have made a bit 
of difference to any lader, bank lender, venture 
capitalist, wouldn't have done anything to keep 
the company up and going mre than a day. 

up all of the costs, are they, totalling, 

important right now, Your Honor, is that we are 
talking about a modest sum, $137,000 over the 
c o m e  of 10 months being spent incrementally 
over the time period the individuals are out in 

can't say January of 1993 there's $140,000 less. 

25 ask you another question about salaries. This is 

35 
my question: I know what Mr. Markowitz was 
trying do with initial salaries, namely that 
Mr. Reinbold was overpaid becaw.there can only 
be one president. Don't you thid-it is fair to 
ask this question: If the highest paid people in 
the cupany get $250 and next highest person, 
Simon, is at $115,000, don't you think if you're 
being fair you would have to say, okay, $250,000 
and $175,000 is $425,000, right? And these guys 
would be at $SOO. 

combine the two top salaried positions, which is 
what these guys did. Even at $180 we're starting 
to get a little shaky when you start cmbining 
those salaries. So, you know, what I would put 
this at as far as excessive, about $150, Mch is 
not much different than you, $160 maybe. And I 
agree with you in and of itself it's not a large 

So we are about $75 grand off if you 

sum, okay? 
MS. CHAMBEUIN: It relates to three 

individuals, Your Honor, not just Mr. Reinbold. 
TBB COURT: Let me go one more time 

through that with you. He's the boss. He's 
responsible for the game. 

25 MS. CHAKdERtAIN: He definitely 
~ ~~ ~~ 

36 
1 participated in the decision. 
2 TIIB COURT: He's there. Control for 
3 Mr. Reinbold is not an issue. Control for 

LO 
11 1993. 
12 THE COURT: Figure $160,000. 
13 MS.  M IN: That's all we have. 
14 TtIB COURT: Okay. 
15 MS. ( 3 I A M B W N :  1.1 dllion. So 
16 let's put it into context. Probably the 
17 individual witness with the most experience 
18 raising this sort of venture capital associated 
19 with operatiq MIRpanies, not real estate, vas 
20 Uthy Sego. You Honor will recall that she was 
21 retained by these companies for the principal 
22 purpose of helping then obtain the necessary 
23 financing everyone knew they needed. Hs. Sego 
21 testified she had over 20 years experience in 
25 doing precisely this sort of thing. She made the 

excessive salary paid out over the w s e  of 
, 

- P a g e  33 to Page 3t 
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introduction to Chase. Miss Sego is the p i o n  
who was principally responsible for furthering 
these efforts. $ a t  she told you is that after 
She had been on the site four months or so, she 
completely understood all of the fundamentals 
including the cost of construction. Including 
the source of capitalization. 

It was her judgment that this c q a n y  
had a very good chance of getting its venture 
capital, You asked her to put it on a scale of 
one to 10. Miss Sego said it was an 8. 'As time 
went on I became m e  and nore confident we would 
get the m e y  we needed through Morgan Stanley: 

IXB COURT: Right. She was flat wrong, 
though, wasn't she? 

W.. CtlAMBERtAIN: She was. 
TfB COURT: They didn't get the dough. 
MS. CHAMBERLAIN: They didn't get it by 

the end of October, that's absolutely right. 
THECOURT: Okay. S o p  thinkit was 

an 80 percent chance they would get financing? 
MS. CXMEWM: 1'0 saying the p e r m  

who's most knowledgeable abut it thought it was 
an 80 percent cbance. With god reason. 

25 THE COURT: Okay. It's than the 

38 
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z e m  chance the State would bave me believe. But 
it's not 80 percent, okay? I understand what 
you're saying. There's enough other evidence in 
this case other than just the fact that they 
didn't get it. 

The aments fm the guy at W 0 z . y  
Stanley, I think these folks all th@t Morgan 
Stanley was a lot more solid than Morgan Stanley 
thought they were. That's what I think. If you 
read that deposition, if you read his cments, 
he said there's only two levels of involvement. 
There's interest and cormbitment. Re said we were 
interested. We never committed nor were we going 
to for the following reasons: One, two, three, 
four, five, six, seven. 

Didn't sound like a rock solid deal to 
me. YOU know.what I think? Morgan Stanley 
didn't want to make them upset. If they make it, 
brgan Stanley huld love to get oa board. 
That's when all banks want to get on board wben 
you make it. 

MS. ~ J Q U A I $ :  % a t  happened is they 
ran out of time. It didn't mean their 
expectations were unreasonable in June of 1992 

_. when the venture started, efforts started in 
- -- - -  
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39 
earnest. 

of argument, I know you disagree, that my numbers 
are correct. And although they S e  the numerical 
explanation of my s u r m ~ ~ y  of reading hundreds and 
hundreds of pages, let's assume for the sake of 
argument I'm correct. 

element when we come to corporate milking? I'm 
not sure you're wrong, I just haven't read it. 
Do we need an additional element that says in 
addition to control, inappropriate activities and 
consequences, you need to in the inappropriate 
area say you have to know your activities aould 
have a harmful effect? 

Honor, We have to find wrongful conduct. How 
can good faith -- 

llIB COURT: Did I give yon TIMCU for 
that very reason? I gave you TIM03 for that very 
reason, okay? I felt they were not an incorrect, 
but legitimte business purpose. In t h i s  one 
it's a different question because they're the 
beneficiaries of this. - You can't tell me 

THE COURT: Let's assume for the sake 

Are you saying we need an additional 

Ms. (XAmRLirn To an extent, Your 

Mr. Reinbold isn't a beneficiary of payments to 
40 

1 Barclay. It solves a problem he has about Barclay. 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
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But my point is this: If these people 
are even as remotely sophisticated as I thfnk 
they are, they know what any customer )mows. The 
more cash I've got the more equity 1% got, the 
better household I have. Let's not even talk 
about the company, the uiore likely it is the bank 
will give me a loan. -pundamental principle is 
bauks only loan m e y  to folks who don't need it, 

MS. C H A M B ~ I N :  I don't disagree if 
you're talking about a bank. 

TBB CWRT: Investment capital lenders 
only loan money to people when they think there's 
a good chance of success aud'superb upside, even 
if they don't have hard assets to guaranty the 
loan. 

Now, every dollar I take out of the 
company incrementally effects that banker's 
decision. When I take it out, I know that. How, 
I've got lots of hopes early on. I'm not telling 
you that 1 think these guys came into this 
venture -- and let this be a finding. These 
people when they came into this venture did not 
have as their primary goal to fleece the State of 

. 

Oregon. That was not iheir purpose, okay? Their 
- Page 37 t o  Page 4 

. .  



ER- 86 
. I  December23,1998 - 

5 
6 
1 
B 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21  
22 
23 

purpose was to put a deal together and make a lot 
of money. 

d i ~ '  t want to risk any of their money in trying 
to make money. It's not against the law unless 
there's deception involved. The key th iq  that 
t e l l s  me this wasn't sme massive confidence 
scheme is these people took every dollar that 
they got aut of this other than their salaries, 
which I would agree with you is a small amount, 
and put it back in the company. 

So wherever we go with this, okay, I'm 
still not sure where we are going, and 1'11 
eventually shut up and le t  you finish ypur 
argument. But wherever we go with this, you can 
assume I don't find frap the record that their 
purpose i n  starting this thing was to fleece the 
State of Oregon and disappear to Acapulco because 
that18 not what they did. They put a l l  of the 
money back in. 

but that fundamental issue I'm not finding 
against these guys. With that I will try to shut 
up. 

Their secgdary purpose is that they 

Now, we've got some other questions, 

24 
2s MS. ClBMBW: I think when we talk 

42 
1 about what motimted Morgan Stanley, because 
2 objectively Morgan Stanley was the strongest 
3 possibility a t  the time the doors closed, I think 
4 what we need to look a t  are two things. First 
5 the testimony fm Hs. Sego, who said she was 
6 very confident. You've got that letter spelling 
1 out the conclusions E'rgan Stanley reached August 
0 30, 1993, Y o u r  Honor. It's W i t  1010. 
9 Wat Morgan Stanley told PAMCO in 

10 
11 Now, I agree it 's not a commitment. It 's a 
12 continuing interest. And in order for them to 
13 reach the confidence level where they might be 
14 willing to make a c d t m e n t ,  they spell out two 

were looking for, both of which PAtilco 

f i r s t  was six to nine months of 
story. Absolutely that's a Catch-22. 
have the financial resources, absent 

of the parties, to run from six to 

writing vas that they had a continuing interest. 

ersal on the market, absence sme 

nine months, to give Morgan Stanley the 
3 confidence it needed. 

21 
25 

The second thing Morgan Stanley spelled 
out is get a strategic partner involved, 
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,, 43 
something PAMKI had been wrking on. Again, time 
ran out. 

million of their own money in? %&e would we be 
then? 

MS. CtWBERtAU: . We know from 
Mr. McGee, the person that the State brought i n  
to look at whether or not the State should put i n  
more money than that $5 million, wouldn't have 
done very much at that point in time. mat he 
said -- 
another three or four mths a t  the end. The 
important thing, what i f  they had another five 
million of their own money in the deal fm the 
get-go, not just before the crash. I mean the 
closer they got to the crash, that's the problem. 

I guess I'm too conservative, It's 
hard for me to figure out starting out in a 
business where I ltnow I can't make it 12 to 15 
months unless I have Something locked and loaded 
before I start. That's not to say the State of 
oregon shouldnlt be asking the same questions, 
but we'll get to that later. 

"HK CWRT: What i f  they pyt about five 

. 
m COUBT: I t  would get then about 

was high risk. No doubt about it. 
l" COURT: I p d l y  think it ms 

insane, but that's probably because I'm too 
conservative. I ' ll  shut up. 

Ms. CKitKBERLAIIk Ithat Kr, Bgee 
actually testified to, Y o u r  Honor, we find it in 
his notes, Exhibit 5279, that $5 million would 
only buy a slight amoMt of time. To keep the 
ccqany going beyona an additional 30 to 60 days 
wovld have taken $2 million. That's a l l  it would 
have bought. To keep the ccnnpany going 9 months 
to a year, they needed between $15 and $20 
million amrding to Mr. m. 

llIg(r)uRT: Iundwtand. 
MS. CBAMBgRLAIB: A t  that point in 

time, Your Honor, this $1.1'.million they 
allegedly milked bas rn material impact a t  all.  

difference a d  it have d e  to Morgan Stanley 
if this money was in the caapany? What Kathy 
sego told us under the circumstances, and i t 's  a 
question Your Honor posed. Would it have made a 
difference to Morgan Stanley i f  there had been 
another $3 or $4 million i n  the company? She 

Going back to Moqan Stanley, what 

Page 41 to Page 44 - 
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5 more conservative. That's what Hs. S e w  told us. 

5 

I: 

48 
1 Banks are looking for good hard collateral and we 
2 didn't have any, that's true. Moxp Stanley 
3 wasn't looking for collateral but a good idea, a 
I business plan that was going to work. 
5 'PIIg COURT: You're not suggesting to me 
6 that if they had another five or six million 
7 dollars when they first started going to people 
8 that it wouldn't have helped? You're not trying 
9 to tell me that? 
10 16. 1 didn't say that, 
11 Your Honor, no. 
12 TiIE (XXTRT: If they had another million 
13 it might have helped a little. 
14 MS. CHAMBERI1AIN: I don't think there's 
15 any evidence to suggest another million would 
16 have helped them get venture capital from lbrgan 
17 Stanley. 
18 TAg COURT: Okay, I understand. You 
19 
20 that's it. 
21 Ms. CfMlBERLAIN: It's easy to second 
22 guess decisions in hindsig'nt. Didn't mean they 
23 were wrong when made. Just as you represented . 

'24 with regard to TIMCO, loan repylnents 16 months 
25 before the closing we can criticize now, but it 

may get me off by one percentage point, but 

- Page' 45 to Page. 4 
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25 trying to say, Sego said it wouldn't have nade 

Stanley. It wasn't the capital structure or 
amount of capital available. It was their 
inability to verify the bone fides of the 
business plan beiause there wasn't an operating 
history. Be couldn't talk to the company's 
customers to see if they were satisfied. 

TBIl COURT: I agree she said that, 
okay? What about the investment banker fran 
California? Didn't he say kind of the opposite? 

Ms. (3IAMBgRIAIN: I'm not confident I . 
know who you're referring to. 

MB. ARELLANO: You mean Steve Smith? 
TIIg COURT: No. 
HS. W: Hoffman in Morgan Stanley? 
MS. CRMERIAIN: The gentleman on the 

TBB(xxBLT: DesCamp. &&dit 

w. WLMBERLAIN: 

MR. MARKMlITZ: He's with 

telephone? 

reduced it, right? Remember hh little chart? 

He's a lawyer here in Portland, Oregon. 

Transcontinental Partners in California, but he 
practiced law in Oregon. 

I recall Mr. &scamp. 

m CODRT: In any case, what 1% 

1 any difference. DesCamp said it would. After 
2 
3 

5 that numbei. arbitrarily. I recognize there is 
6 conflicting testimy on t h i s  issue. khat I'm 
7 saying is: 1 came to the nunber after doing it 
8 all and I'm still there. 
9 Now, the big question is: What does 
10 that number mean in the real wrld? Is that 
L1 sufficiently material -- I don't think it had a 
12 zero effect because bankers look at the whole 
1 package and, quite honestly, you talk to people, 
14 especially investmt bankers, and what do they 
1s hand you? I look at the whole deal and I run 10 
16 million numbers, I talk to them. I run 10 . 

17 million numbers. I do X million papers of due 
18 diligence and the bottom line, I do it from my 
19 stomach, okay? It's true. Asking those people 
20 that quantify all that stuff is also -- I'm well 
21 aware of what your -- I'm talking again. Shut 
22 up. 1'11 be quiet. 

reading that and Rqan Stanley, 1% still where 
I think it reduced it from 40 to 34 percent. 

I That's khat I'm really findiq. I didn't cane to 

!3 - MS. (3W"AIN: My point is this, 
24 
25 

Your Honor, we've got a million dollars that goes 
out 16 months before the company closes, 

- -- 

lqitimte business expenses, ordinary practice, 
corporate counsel is involved in the repayments. 
He didn't see anything unusual or-inappropriate 
about it because there wasn't anfi-ing. 

The question is: Does that repapent 
at that point in time rise to thelevel of 
wrongful conduct on the part of Mr. Reinbold? 
There's no evidence to suggest it does. 

THE COURT: Darn god question. Okay. 
MS. CHAMBWIN: Is there something 

wrong in Mr. Reinbold bebg pa$ of the decision 
that leads to those payments? There's no 
suggestion that there was. There's no suggestion 
he would have any way of anticipating that that 
was going to lead to the demise of *e COO~MY. 
ke wouldn't have done it if he had known that. 
And there's no evidence that it did. 

€hey wanted to verify the business plan. Morgan 
Stanley doesn't talk about OUT lack of e etA5 p d - i q &  

What we know fm brgan Stanley is 

THB WT: A bunch of other people do, 

* MS. CHAMBERLAIN: Banks do. Banks are 
though. 
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1 doesn't mean it bms wrong when it hzppened. I t  
2 
3- THBCCQIRT: Okay. I understand. 

doesnlt mean it led to the co~lpany's failure. 

to the fraud question, Your Honor. As the Court 
6 2- e State, despite the fact that 
7 it comes to the Court 1 form of a trustee, has 
8 to prove each and every element of a prima facie 
9 case by clear and convincing evidence, and they 

10 have not done so. 
11 Let's start with the Austin letter, the 
12 supposed misrepresentation. We law8 from the 
13 deposition of Mr. Tryon, the person who authored 
14 that letter, that the Austin Capany was not 
15 solicited by PAMO. If anything, PI. Tryon 
16 : pursued Kelley. He knev about Kelley from the 
17 I time he worked at  the ecoIlomic development 
18 department. He knew about the PAMCO project. 
19 when he left and went out on his own 
20 .and associated with Austin Companr, he chased 
21  Kelley. Finally Kelley said, okay, i f  you want 
22 to put sanethiq together go ahezd. That's the 
23 genesis of t h i e  letter. There's no evidence 
24 
25 

1 Second, the Austin Companr letter is 
2 from the wrong contractor for the wong thing. 
3 The mere fact it 's the mng contractor would 
4 suggest the contractor who got the job was less 
5 expensive or offered a better product. 
6 TIIg COURT: Are we talkhg about right 
7 to rely now? 
0 Ms. c": We are tzlking about 

' 

anyone associated with PMO went out and 
solicited th is  for SUE improper purpose. 

so 

three things, Your mor .  We are talking 

material to the tr 

16 
17 
18 
19 
20 
21 
22 

anything, what we have, this is letter that 
suggested somebody else, the real contractor, is 
going to do the job for this. 

23 - is the best evidence of mr costs. 
24 . Indeed, what Hr. Murphy testified to 
25 was that he utet Mr. Rei*ld a t  that April 2nd 

_-- - -  

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 meeting, a l l  three guys were there. 

52 
1 MS. CHAWWAIN: Yes. 
2 TBB COUBT: We )mow that they did not 
3 particularly want the State t o  know the exact 
4 amouIlt of their profit a t  their meeting, we know 
S that. We know that Murphy asked for information 
6 about costs. We b o w  that one of that group, 
7 den they were all in the aeeting together with a 
8 common purpose, told Murphv -- they essentially 
9 finessed him off his point by talking about the 

10 appraisals. 
11 
12 based on their prior conduct I'm not prepared to 
13 find they made a bald faced l ie  a t  the meeting, 
14 from subsequent contact wre than prior cmtact. 
15 Also, based on their subsequent conduct 
16 .. I'm prrpared to find they intentionally finessed 
17 h i m  off that point. That's what we.know. We 
18 lmow a t  6omff later time Murphy asked scmeone. 
19 Since I'm not prepared to find it was either of 
20 these tvo guys, it's safe to assume it was 
21 blley. kt's assume it  was Kelley. We know 
22 that Murphy wanted cost information or the Austin 
23 Cmpany report lllould never have been sent and 
24 that's consistent with Murphy's t e s t i q .  

Muphy disagrees, but quite honestly 

meeting in 1991. He bad some dealings With 
Mr. Reinbold M 1993 when the business was 
looking for secondary financing. - ~n between 
those two points i n  time, the on@ tommunication 
w. Murphy had With Mike Reinbold is when he saw 
them at the rating agency presentation i n  Hew 
York City. 

We don't know how the Austin COmpanr 
letter gets into Dick Murphy's hands. He said he 
got i t  frcm Ken Kelley. We also know, a t  the 
tine that happens,-Ken Kelley has an office here 
i n  Portland, Oregon. We know David Simon and 
Hike Reinbold are principally i n  Southern 
California. They are up here a lot ,  but there's 
110 evidence whatsoever to suggest that during 
that two-ueek period between the April meeting 
and Mr. Murphy's first report, he had any 
discussion Vith Mike Reinbold, that Mike Reinbold 
made any representation whatsoever about the 
Austin Caaaany letter. 

minute. 
TBB mT: Wait a minute. Wait a 

US. (IM": Sure. 
THg (IXIRT: Re know a t  that April 

25 Then the question comes. Assuming that 
- Page-49 to P a g e  5 
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5 
6 
7 
8 
9 as a group. 

10 
11 saying the question i s  d e r  those circumstances. 
12 ~~suming  we have a combined effort to continue . 
13 him i n  his misunderstanding, and asstuning that we 
14 a l l  knew that his misunderstanding came fm the 
15 Austin Canpany report, when are we on the fraud 
16 issue as far as a misrepresentation? But that's 
17 where I am on misrepresentations as of now. If 
18 you see a flaw i n  my analysis, you need to attack 
19 that flaw now. 
20 MS. (3IAMBPJUIAIN: Let me try do that. 

And that after Murphy clearly didn't understand 
it, among many things that Mr. Murphy and the 
State of Oregon clearly didn't understand, and 
these folks continued him on his misunderstanding 

That's what I would say -- what 1 am 

21  moOvRT: okay. 
22 Ms. CBAMBWLAIN: Let's go back to 
23 Murphy's testimony. I t ' s  his testimony the 
24 
25 happened a t  the meeting. That testimony is 

allegation hangs on, in particular what he said 
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confused because he said he asked about costs. 
He said on the stand that he was told about 
construction. Then we SM h i m  his notes a t  
the meeting. They are extensive, 8 pages. The 
only thing he wrote down anywhere i n  his notes 
that relate to cost is the phrase 'acquisition 
price.' Acquisition i e  a term of art in the 
transaction, Your Honor. Indeed, it is theprice 
a t  which the Port of Portland acquired the 
facility. 

Mr. Murphy's statement that he was told the 
construction cost m l d  be i n  the 30's to $ 4 0 ' ~ ~  
isn't that what somebody said? 

said. 

p ing  with you on that. 

l¶E (XWRT: That's why I'm not finding 

MS. CHAMBERLAIN: That's what W h x  

THE (XWRT: I'm not finding that. I'm 

MS. WERLAIN: All right. 
l"3 COURT: That's not what I found. 

What I found was that he asked about construction 
costs and, just as these folks said, they 
finessed h i m  over to acquisition costs. 

Ms. MAMBERWIIN: Because i t ' s  a 
saleslleaseback. 

- -- 

55 
THE CWRT: There's a dual reason, 

okay? fie dual reason is that-they didn't want 
them to find out their profit because i f  someone 
had found out their profit, this'd&l wuld not 
have gone forward. 

I'can tell you vhy: Because 
everybcdy's greedy, including the State of 
Oregon. Just as I asked Mr. Reinbold about doing 
real estate deals i n  California, if one of your 
people that you're doing business with knows 
you're making a 38 percent profit, they are going 
to squeeze more out of you. If they think you're 
making five percent, they'll leave you alone. 

So clearly these people did not want 
the State of Oregon to figure out how much profit 
they were going to make. Now, I'm not prepared 
to make a finding they ever actually lied 
themselves. So question number one is -- you've 

.put your finger on it exactly -- is the Austin 
c~mpany report. I think it was well IclIOwn. That 
the right to rely merges into a dsrepresentation 
a t  the point when s m e W g  as bad as the Austin 
Cqmy report is relied on. 

But the bottcm line i s  this: Murphy 
5 wants to how about costs. According to Sim, 

56 
they have got a bid for $33 that they expected to 
get in the mid-$201s'when the smoke clears, 
That's what I would say. It 's not as good as 
Mr. Markowitz wuld have me believe, that they 
told then they were going to get $17. I don't 
think so either. By the same token, they knew 
they w e r e  going to pay $33. They could squeeze 
some mre. 

Now, if i t ' s  in the mid 20s, let 's just 
say that, that they'didn't want the State to how 
they were going to get a 30 percent profit. I 
figure that's the reason they did what they did. 
NOW, the legal justification i s  exactly what you 
said. It 's a sales/leaseback. But we have a 
dual purpose here i s  what I'm trying to say. 

%. -IN: That assumes the 
State i s  totally ignorant about the question. 

THE COURT: That's right to rely. If 
you're right on the law on right to rely, that's 

. .  
25 was tbe coafracto$xs. 
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told it would be strarch 

told the primary difference 
cost between conventional and 

lley send h i m  the Austin 
Companr report versus the Fletcher Wright report? 
Don't know if it was Kelley. 

If it wasn't, it was Simn 
LO or Reinbold. 
11 MS. C!lMRERLAIN: Might have been the 

: Okay. We'll assume it's 

17 TBB CUURT: Yes, th&e is. Absolutely 
18 there is. The reason I'm stopping you here is 
19 when you're going someplace I'm never going to 
20 go, ~ ' r n  going to tell you. 
21 MS. QWRLAIN: cood. 
22 TlIE CooWT: Of course there's a reason. 
23 Do I say that Murphy asked the question the m y  
21 Murphy said he asked it? No. Do I still believe 
25 based on listening to Reinbold, Simn and Murphy 
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-- I don't even count the people fmm the State, 
because 90 percent was sailing over their heads. 
But between Simm, Reinbold and Kelley, that 
Murphy m t e d  to know about costs? Absolutely. 
~o I believe they finessed him at that point? 
Absolutely. 

Murphy's statement that he still wanted cost 
information after that because that's what he 
said? Absolutely. Do I thWr he got the Austin 

t as a result of that? Yes. That's 
e Austin Ccfnpany report was sent 

because Murphy continued to want information 
about cost. 1'0 prepared to find that. I'm just 
saying where 1'6 going. And then, that doesn't 
get them where they need to be. On that issue, . 
that's what I'm prepared to find. 

MS. O(BWLA1N: The other thing that 
Murphy said about the Austin letter is that it 
was a guesstimate. He called that a fair 
characterization of it, Is a guesstimate a 
misrepresentation? 9 tells us an estimate is 
not when there's other better information to 

Is it reasonable for me t6 believe 

24 refer to and available. That's what -- 
25 ' -  "HE COURT: What was offered? He asked 

- -  
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him for the stuff. They had better information 
and they didn't give it. 

Ms. CHAMBERLAIN: Well --_- 
TIIB COURT: I want to sepLte right to 

rely where you're a Winner except for the law. I 
don't know where we are on the law. Were these 
people incredibly negligent? I've got five pages 
of notes, summaries of the things the State of 
Oregon knew or should have known that should.have 
alerted them or their advisors of the fact they 
should not rely on the Austin Company report, 
okay? I want to separate these two and just talk 
about inisrepresen ta t ion now. 

MS. (W&I%BUIN: All right, 
(A recess was taken.) 

* - *  Ms. CRAMBmIN: I want to go back and 
take the April, 1991, meeting in context, What 
we have to remember are a couple of things. The 
August 1990 business plan expressly states that 
the anticipated construction costs are $16 
million. We know Canby had the document. We 
know combs had the document. We how Murphy had 
the document. We know Mir had the document. 
All key State representatives &ad the information 
construction costs in A w t  of 1990 were 
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60 
estimted at $16 million, 

d m e n t  Murphy had in his possession, he had at 
the meeting. And in that document it estimates a 
tax consequence based on cost, cost of $10 to $13 
million. We know that Murphy wds aware of that 
because Drinkwater, his associate who was there 
at the meeting with h i m ,  made some-mtes about 
it. There's no dispute they were aware of the 
$10 to $13 million number for tax purposes. 
That's W i t  5034. 

He have the PAM0 120. Again, the 

THB COURT: This is the property tax 

Ms. CHAMBKRLAIN: Correct. 
TtIE Cow: Now, I thought L heard f m  

Simn in his testimony that the $10 to $13 . 

consequences, correct? 

million was, even un&r his theory, not 
construction cost. The $10 to $13 dllion is an 
allocation OC the total amount of costs ukicb 
would be due in the first year when not all costs 
wwld be allocated. And that, in fact, that $10 
to $13 was based on a construction cost of $20. 
Am I correct? 

Ms. QIAMBERLRIN I think that's 
precise, I know Simon testified that it didn't 

- 
Page 57 to Page 6 
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it, for one thing. Helve all-been-thro& tbat 
serious learning cum when you're a t  the bottom 125 - Page 61 t o  Page 66 

represent the total amount. There was some 
adjustment. Re couldn't recall precisely what it 
was t 

that went into that. I t  was based on a 
construction cost at  that point of $2O? 

number i n  the Cctober business plan, That number 
they spell out for depreciated cost. 

TBE CCURT: Right. 
MS. W E R L A I N :  We also know the 

_. - 
THB COURT: There were other factors 

Ms. CIIAMBWN: Yes. And $20 i s  the 

PMCQRP principals were told by Combs he was 
going to be giving Murphy these other documents 
that speak more directly to construction. The 
docwent that they gave to Murphy at the April 
meeting does not focus' on construction. I t  
focuses on operation, their operation 
projections, because that was Murphy's expertise. 

THE COURT: C b b s  said he was going to 
give them documents, but is it your analysis that 
he said it was going to focus mre directly on 
construction? Re just said he was going to give 
him the documents. Your point is, though, 
documents i n  fact -- - 

MS. CKAMXRWN: Tell vou mre about 
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construction. 
THB a)U!).T: I thought you were trying 

to say combs said to  them I'm going to give you 
the construction documents. 

imply that. 
1. (.T": I didn't mean to 

"El COURT: We are in agreemt. 
MS. WWLAIN: The point is when 

Muzphy comes to the April meeting he has lot of 
infomtion available to bin that speaks more 
directly to the issue of construction. If you'll 
recall the testimony of I&. Simon, he testified 
the amount of tine spent at  that April meeting on 
construction was minor, at  best. The focus of 
the meeting was the operation plan. That 
Murphy's expertise. That's what they understood 
the meeting was about. 

THI( CQURT: I wuld agree. 
MS. CBAMBERLAIN: The next point, Your 

Honor, Let's look at  Murphy's analysis of this 
issue. And what we have is an excerpt from his 

22 
23 - 
24 
25 - 

April 14 report, his first report to the State. 
He knows that what he's been given is an order of 
lnagnitude estimate. He !am it's not the kind 
of document he can rely on to understand 

- -  

63 _ _  
constructian costs. Re tells  the State 'Reasury 
as clearly as be could that to the extent we want 
to  verify construction costs it d$Wt do it, we 
should take steps to hire an engineer to give us 
a cost appraisal. 

13urphy couldn't be more clear. The 
other thing Hurphv does -- I don't have a blowup 
of it but it in the same document, his first 
report to the State. He takes a look a t  
camparables. bk i rq  a t  comparables, information 
available to h i m  generally, be m e s  up With 
about what these folks are eventually able to 
build this project for. He knows that t l q  . 
should be able to build it for the range of $25 
million. 

precise saute calculation. k. Stamey, the expert 
the State hires in 1994, long after this project 
fails ,  testified that one of the first  things he 
did on his om was an analysis of cost of 
construction. He went to cornparables in the 
marketplace. He fd a comparable facility. 
Staiaey testified he knew in 1994, based on market 
information, that these folks should have been 

It 's interesting Mr. Stamey does the 

64 
$23 t o  $25 million, the same thing that Muphy 
knew and told the State. 

combs declines Murphy's recommendation 
to hire an engineer. Etsrphy testified, 
Mr. M r k d t z  pointed out yesterday, while we may 
challenge the sufficiency of his work Mr. 
urkowitz believes there's no reason to challenge 
the accuracy of his testimony. 

with E. ocrabs' on th is  point. Mr. k p h y  
testified that whm he told the State of Oregon 
that they shculd hire an engineer to confirm 
construction price, fk. Combs responded that we 
don't need to do that, the State didn't need to 
do that. .He was satisfied With the information 
available. He was satisfied to have the port of 
portland in that role aDnitoring construction. 

rn CWRT: Here's &&e I am on that 
issue. That's a valid point so 1'11 te l l  you 
where I am. I simply don't know. I tend to 
thipk that just as Sim and Reinbold's memory of 
the meeting is, oh, in sme ways m e  accurate 
than Murphy's because he was just getting into 

&. Murphy's testimony i s  in  conflict 
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of the curve and there's so nu& to do and caning 
at you that you can't digest it very well. combs 
was about as discpmted f m  this thing as it's 

4 possible to be. So I tend to go more with Murphy 
'5 than Cabs,  although I don't how exactly. 
6 . The b t t m  line is you're right, 
7 whether they had the conversation or not, Combs 
8 was informed by Murphy this data that we are 
9 relying on is very weak but I'm continuing to 
LO rely on it, and we ought to do samething about 
11 it. And Combs did nothing about it. Doesn't 
12 . matter why. He didn't do it. 
13 MS. (IBAMBgRLAIN: Cmbs did nothing 
14 , about it. I suggest to Your Eonor that Murphy, 
15 ; in fact, is not relying on it. 
16 TBB COURT: Okay. Let's go a little 
17 further down the line. Let's not talk just here. 
18 
19 Bere's the problem: M q h y  ends up relying on 
20 what he says we shouldn't rely on. That's the 
21 fact. He does rely on it, okay? 
22 The big question is not should he have 
23 but he does. Here's where it really gets tricky: 
24 He later says because of the extra expenses of 

Let's talk a little further down the line. 

25 the bond cl&s we are goi-to 
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$38.5, I think. And th the4indai fi e is 

$36.6. Hr. Simon sent u him a co on. He 
said -- and it's again a finesse, but that's why 
I'D not prepared to find these guya flat out lied 
when Murphy said they did at the meeting. But I 
am prepared to find they finessed him. 

h other words, Simn went out of his 
way not to lie. S i m  also went out of his way 
to perpetuate Murphy's ignorance. He did mke 
clear it was the project fund, not the cost of 
construction. He did change the amount. 

So did he lie? No. Did he continue to 
perpetuate Murphy's ignorance by being clever in 
his wording? Yes. Did he give him the full 
scope? No. Did he warit to give him the full . 
scope? Absolutely not. 

Then Murphy turns right around and 
again says it's the cost of construction. Murphy 
thinks he's getting the numbers about the cost of 
construction. I think he relied. I think he was 
negligent in the extreme in relying. Once we get 
to reliance, you get a lot of support from me. 

24 
25 - MS. CHAMBERLAIN: The other thing you 

What did he rely on then? 

_ _  - -  
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67 
have to remember is Elurphy's involvement was 
perhaps five percent of what went on in ' 

negotiating this deal. 
TfIB CWRT: I agree. 
HS. wLMBgRI1AIN: Recall what Doug Goe 

said on the stand: It's'not correct to say 
Murphy negotiated the business points for the 
State of Oregon. 

THE CWRT: Simon said it. Reinbold 
said it. 

MS. WWN: Bob Muir said it. 
Murphy wasn't his client, didn't talk to him. 

THE OXtT: He didn't come to all the 
meetings. 

MS. (3au3BWLAIN: Never went to a 
single meetihg. Never sent him key 
correspondence. He never even saw the Letter of 
understanding between the State of Oregon and the 
Port of Portland that set out the foundation for 
this acquisition. %t is, that it will be at 
fair market value, a price of $40 million to be 
confirmed by two appraisals. Murphy 
testified he ne& saw that until this deposition 
in the case. - 

!5 ONR!f: k t  we ask bia a question 
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68 
about this first l y l  issue: when you sued 
Murphy for negligence and Murphy raised 
contributory negligence, your position is that 
the fund would be responsible for the 
contributory negligence of Reasury or that 
they're not? 

MR. WXORITZ: That they were not. 
You agreed. 'He had an interim ruling from you on 
the subject. 

"Ill c(xIRT: It's a great system. 
MR. MAPKDWITZ: It's essentially the 

same issue, if it was a claim by Treasury or a 
claim that wuld benefit Treasury, then 
~ e a s u r y ' s  negligence could be used in reduction 
of the bar. But when it's not attributable to 
qloyees, then there's no -- then that 
negligence didn't get -- 

THI CURT: I guess that's how I'll 
have to invest my money in the future if it's 
actually the l a w .  Go ahead. You can tell I 
don't like it. 

e. CmUWIN: Second point, Your 
Honor, not only did Murphy talk about the need to 
get an engineering estimate because he knew what 

25 he was looking at was a guesstimate, the Austin - Page 65 to Page 6 
I 
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company report. -1s us an estimate is not 
the kind of thing that forms a representation. 
Murphy knew that, He also talked about 

. .. . . 
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4 appraisals. The reason he talked about 
5 
6 
1 
8 
9 
LO appraisal. When we showed them his notes, he 

, he corrected himself. 
right, I was told about two 

In fact, the Port of Portland sent 
15 Murphy that first document f r m  Cushman & 
16 gakefield which is a sununary appraisal. It's a 
17 s v  sheet. Gives some preliminary 
18 information about value. It confirm the value 
19 if the facility, at least with respect to the 
20 Port. And income stream for the Port was over 
21 $40 million the negotiated acquisition price. 
22 THB CCIURT: One other thing you'd 
23 better respond to if you want ne to accept your 
24 position that construction costs prevail if that 

that. I'll agree that's the picture he painted, 
and the picture the State chose to paint in the 
case. In reality, he was much moTRactive and 
had a much m r e  central role than he wants to 
take responsibility for tcday. 

THE COURT: I think he wa4active. He 
was acting like he had everything in hand like 
Mr. Simon described. I think Canbs was a busy 
guy, but also in way over his head. I think 
corpbs was acting like a mover and shaker and 
loved it. . 

As we all know, in any kind of business 
how you act and what you do -- you how, you can 
talk the talk but do you walk the walk. Combs 
was not attending to the details necessaq to 
effectively do this job. 

MS. WERUIN: He was focused on 
incme stream and the handsome profit the fund 
would earn. 

THE CWRT: Okay. 
MS. MAMBEltAIEI: I would like to focus 

on Mark Bryant, the appraiser from Cushman and 
Wefield who testified here; and pint out 
Mr. Markowitz yesterday mischaracterized 
Mr. Bnmnt's testimony on two points. 25 ks the conversation that his notes reflect. 

70 
1 You'd better address that if that was the first 
2 meeting with the State. 
3 .  MS. CIIAMBPJUJUN: It's in sxhibit 151, 
4 
5 TBg CDIIILT: I'm accepting what you say, 
6 Counsel. 
7 Hs. CB": Murphy told combs, he 
8 t'stified to that. Murphy told combs, after he 
9 got the prelilainary appraisal: This doesn't cut 

LO it, it's not a cost appraisal, it merely values 
11 income streams, payments that 9 to the Port of 
12 portland. 
13 And Murphy testified that Combs was not 
.4 concerned. Be accepted the lack of cost 
.5 . .information. cbmbs testified he wasn't even 
.6 aware of the appraisals. And I would suggest 
i7 that Murphy's testimony on t h i s  point is more 
18 credible than Combs'. 
19 THB COURT: I don't think it's 
10 credibility. I don't think Combs was connected 
11 enough to the transaction -- credibility or 
t2 memory, whatever you m t  to call it. Ccmbs 
23 - wasn't connected enough to the transaction in the 
24 real world to be able to r&r anything. 
25 : WS. CIWBERUIN: I111 take issue with 

Your Honor, 151, Huqhy's notes. 

- -  

72 
Mr. Markowitz described Bryant as 

saying that he couldn't get the cost information 
he wanted from PAMO. He asked for it and wasn't 
provided it. What Mr. Bryant actually testified 
to, Your Honor, you recall we had to read his 
deposition testimy When he was on the stand on 
this pint and Your Honor read specifically the 
actual words in his transcript, what Mr. Bryant 
testified to is one effort to c d c a t e  with 
PAMO that was unsuccessful. He never actually 
spoke to anyone fm the company. / 

Tbe second point -- 
TlIB COURT: What did be say again? 
MS. WN@RL?iIN: He tried to call 

PAMCO, calls were never returned. Never 
c d c a t e d  with them so he never asked them 
what the cost of construction was. Never asked 
them for copies of any estimtes or bids. 

"8 CWRT: Okay. 
MS. MAMBGRI3LIN: All Of the 

information that Bryant had he obtained either 
from the Port of Portland or generally available 
sources. So the information he had aboPlt the 
deal terms came from the Port of Portland. The 

i 
I 
; . .  

25 infomtion that he developed about cost of - 
Page 69 to Page 7 
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December 23,1998 -- 

1 
2 of us. 
3 .  - And using-those general industry 
4 
5 
6 
7 $23 to $25 million. 
8 
9 $25 million. Not only did the State not 

10 

construction came Lrom resources available to a l l  

publications he, too, just like Staney, just like 
Murphy, he, too, identified almost precisely what 
the actual cost of construction ended up being, 

Actually, Cushman and Hakefield said 

participate i n  choosing tushman h Wakefield 

18 
19 i n  black and white. They never asked for it. 
20 They never got it. They knew i t  existed. Murphy 
2 1  ]mew it existed, They didn't care. 
22 TBg CQURT: Are we on right to rely? 
23 
24 

estimate of cost of construction i s  spelled out 

If you are, I'm prepared to tell  you a long list 
of things on right to rely 60 yw don't have to - -  

25 cover things I'm already prepared to find. K i l l  

74 
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that help you or foul you up? 

through issues that relate more quickly because 
it interplays with materiality and whether or not 
there's a representation a t  all.  

m mT: okay. 
MS. WmIN: I would like to move 

to gross d m u m  price. We )mow there was a 
guaranteed maximum price contract. I t  was 
discussed i n  the working group. It 's disclosed 
in the offering aremraudum. It 's talked about in  
the traasaction documents. Everybdy knew it 

MS. QIAMBERLAIN: 1'11 try to move 

snittal letter he 
said, please keep the document confidential. 
It's an event that happens, I believe, in April 
of 1992, a couple of months before closing. 

&. Markowitz made a point that this is 
a unique instance, there's no other point in time 
where a doculaent related to the transaction is 

23:' - 
24 confidential. 
25 

circulated With a request to keep it 

I suggest, Your Honor, i t ' s  unique i n  - -  
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this respect: It's the first time a key 
transaction document i s  sent to somebody who's 
not part of the working grog. . - - 

THB COURT: I understand ani I agree. 
MS. CBAMBgRLAIN: Mr. Markowitz made a 

point the guaranteed maxim price contract is 
not part of the final closing package, the two 
v o l w  bond transcript. 

TBg COURT: 1 agree, a lot of that 
stuff Mr. Marlrwitz was telling me doesn't carry 
much weight With meat all .  But are you trying 
to t e l l  ex these guys didn't want to keep their 
profit a secret? Is that what you're trying to 
t e l l  me? 

HS. (IIAM&WLAIN: They didn't want it 
on a billboard for the downtown public and The 
&&an to report. 

THB WRT: No, no, no. They didn't 
want the State of Oregon in i t s  abysmal ignorance 
to ever figure out what was as obvious. as the 
nose on their face, that these guys were making 
dver a 30 percent profit. They did not want that 
to happen, agreed? 

21 - HS. (IBAMBEWLIN: No, I cannot. 
25 TE8 (TXIRT: You've got some serious 
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76 
selling to do. 

k t  me remind you of the letter from Robert Muir 
to &an Phillips. Be's the attorney in charge of 
the case for the State of Oregon. He's i n  charge 
of Rafael Cook. He's the lead guy. Robert Muir 
writes to Dean Phillips, in-house counsel for the 

. Port of portland, that Mr. Goe says -- the lead 
lawyer for the port. Robert Muir writes during 
the time that he's drafting the Letter of 
understanding between the State and port, letter 
of Understanding that set capitalization, set out 
the acquisition price, a key document. It's in 
the closing docments. I t ' s  the foundation of 
the transaction. Robert Muir writes the final 
holdback should be approximately equal to your 
estimate of the developer's profit. He know at 
the time he m t e  that letter, the financial 
holdback rn going to be $15 million dollars. 

Hs. CIIAEIBWLAIN: It uasnlt a secret. 

"BE (TXIRT: I agree. 
Hs. CIIAMBERLAIN: The State hew. 

W i n e  that With the whole -- the genesis of the 
sale and leaseback. In discussions between 
Michael Reinbold and Terry Canby they pick up and 
discard a nunber of different forms. And the 

I 
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concept that they embrace, that they embody i n  
their December Letter of Understanding, i s  a sale 
and a leaseback. ,The reason they dd that is to 
generate the capibl. The net proceeds fm the 
sale which are going to become the capital for 
thep operating ccqmy. 

don't have a witness from the State taking the 
stand over the last two weeks admitting that they 
understood well a l l  of the intricacies of the 
deal. But the paper t ra i l  belies their efforts 
to avoid responsibility for the transaction that 
they were part of. 

THE CDURT: Here's what I am prepared 
bfind. for a millien reismsT thestate had 
data available to it which was as clear as the 
calculations they could have done for net profit, 
i n  that -- whatever that other case was on right 
t o  rely. I t  doesn't get you everywhere you need 
to  go. They know the appraisal is based on cash 
flow, but they never ask for the final appraisal. 
He lam fm W i t  21 that profits from the 
venture are to be used as working capital. Did 
that suddenly go away? Not as far as 1% 

The State knew. I acknowledge you 

wouldn' t be a developer on god's green earth that 
would go into a project planning on a five 
percent-profit. That's ~diculous. Be admitted 
he had no basis of fact for that. He said. I 25 cmcmed. 

2 
3 
4 
5 
6 
7 
8 

.lo Again, I'm a conservative guy, but 
11 there's no my I would go into this thing with a 
12 10 percent profit. There's no way on god's green 
13 earth even under this structure. If the State's 
14 advisors are so ignorant they can't figure that 
15 out, I don't know. 
16  re imprtant than that, according to 

The tes t imy about the 20 percent 
profit on caqlicated ventures, I agree these 
guys bad pretty well locked and loaded, but there 
are a hundred things that can go wrong With 
anything this ccutplicated, including the- fact the 
deal wouldn't go together after they sunk a bunch 
of their cash in it. To say they had no risk is 

9 dreaning. 

. 
18 e .  

1 The Austin report shouldn't have been 
2 
3 
4 
5 
6 
7 
8 
9 
.O 
.1 
2 
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14 
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17 
18 
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21 
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relied on by anybody in any circumstance. Even 
Murphy said that, but went on to rely on it as 
well as other statements fm these guys later 
on. It was an order of magnitude estimate. I t  
was a guestimate. I t  was a different 
construction method. It was the wrong 
contractor. Murphy never contacted Austin. Re 
knew it was Fletcher Wright. Nobody from Murphy 
or the State contacted Fletcher Wright. 

They didn' t seem to be worried when 
Mr. Barclay got out, when he was clearly the 
serious money in the transaction. The 
depreciable asset, as shown on Exhibit 155, i s  a 
$20 million dollar asset. The property tax 
calculation is based on a $20 million dollar . 

asset. Mind bcggling to me when we are gohg to 
ask for state funds and bonding, we t e l l  them it 
will cost $16 million dollars to build, and 
magically when it becomes a sale and leaseback it 
will cost $40 million dollars to build exactly 
the same thins. 

23 - me information is absolutely available 
I24 to the State. I t  is there i n  their hands. Now, 
25 do I think these kind guys tried to hide it? 

- -- 
- *  

22 
23 
24 i 2s 

Murphy there was zero profit. They're doing this 
out of the goodness of their hearts. Nowhere i n  
Murphyls calculations does it show five cents 
worth of profit. Zero. 

How about this: Hhenever they said 
we've got less bond proceeds, the developer said 
we can do the deal. Now it 's gone from 



ER- 96 
I ,  

December 23,1998 - 
83 

1 
2 
3 
4 
5 
6 
1 
8 
9 

10 
11 
12 
13 ! 
14 : 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 

a t  $40, not only was there zero profit, there was 
about a 10 percent loss. Bow can this be? 

I've got 3n exhibit for an Brnst and 
Youig October, 1990, business plan. Exhibit 
No, ,304. I've got a big question mark here. Did 
304 get sent to the State? 

MS. CHAMBGRLAIN: There's no evidence 
that it did. I t ' s  a Port document. 

TKE CQURT: Okay. 1079 a t  Bates stamp 
whatever, SHhs !mew the bonds equaled working 
capital. Of course, the appraisal which the 
State had every right to ask for and never asked 
for, nor did Murphy, shows just about exactly 
what this thing cost. 

Jim George, I think i t ' 8  i n  his depo, 
takes issue with the quality of the due 
diligence, and points out just what I was 
pointing out about all of these development 
agencies wooing PAK!). They were alio wooing the 
State of Oregon. He was saying these guys are 
great a t  wooing, but never cune up when the smoke 
clears to make the deals go together. 

This is the other t h c ~  that goes into 
my equatim about the likelihood of funding: 
Pacificom had a chance a t  the deal real earlv 

. 

1 
2 
3 
4 
5 
6 
7 
8' 
9 

.O 
-1 
!2 
!3 
14 
15 
16 
17 
18 
19 
20 
11 
22 

82 
on. They turned it down. That's equity funding, 
not a bank. The State knew that. They knew 
Barclay had gotten out. 

Exhibit 209, that Mr. Sim went 
throgh you've got the project a t  $36.8 and the 
f i r s t  disbursement a t  $5.369. pundamentally, i f  
the State could do the same fundamental 
calculation that the documents cal l  for, just  as 
~ r .  Simon pointed out, it was obvious that the -- 
I mean, t h i s  was information i n  the State's 
hands, It was not information that had been 
failed to be disclosed to the State. 

I ' m  Baking very specific findings here 
because I want, whichever way I go, the appellate 
court to  understand what my findings are, what 
the State had absolutely available to it in 
evaluating th is  whole right t o  rely question, 
whichever way I come down on it. 

But that's scxaething in  the State's 
hands, A minOr calculation will disclose there 
was no way they were making $36 -- they were 
making zero profit or project fund was $38.8 

23 - 
24 construction cast. 

mill&. This is totally different than the 

I really talked about valuation of the 25 ~ - -- _ -  

1 deal on a number of levels. The f i r s t  thing you . 
2 have to  look a t  is: Is th i s  deal fundamentally 
3 unsound? .This has import i n  a negative way to 
4 the PAKC0 folks on a different issue. 
5 
6 this  deal. I'm not just-second guessing. I 
1 asked the question, what does it cost t o  rent the 
B dirt and somebody told me, I understand a l l  of 
9 the numbers here back it up, i t  cost $4.00 a foot 
0 to rent the dirt. If  anybody thinks this is 
1 wrong, smebcdy n&s to pint out different 
2 numbers and I 'll  be happy to take additional 
3 informat ion. 
4 Mr. Simon, &at did the numbers say? 
5 MR. SIMON: Forty-five cents a fcot, 
6 Y o u r  Honor. 
7 TB COURT: Forty-five c a t s  a foot. 
8 MR. SIMON: For the rent ad 35 cents il 
9 foot for  the d i r t  under the hangars. 
10 THB COURT: You're paying the Port a 
H grand to ta l  of a $1.10 per foot for  a l l  of the 
!2 faci l i t ies  other than the building? 
!3 P. SIMON: Two different parcels of 
!4 land. 
!5 TB COURT: Don't care. What's the 

But there are  a couple of problems with 
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84 
average cost per square foot for the hangars for 
a l l  of the rental costs, your total amouat you 
pay to the Fort? I ' m  saying how much do you pay 
the port of Portland other than on the bond 
p a y t s ?  

P. WWITZ: Your Honor, there's an 
exhibit that has this. 

TEECOURT: Okay. 
MR. MARKOWITZ: The f i r s t  exhibit of 

the documents that were prepared by Mr, Sickler 
showing under the original agreement what the 
costs were, reflect that under the hangar 
fac i l i ty  and ground lease the ground rent rate 
was originally 35 cents a foot. The four acre 
ground lease was 35 cents a foot. And the ramp 
management agreement was 55 cents a foot. 

find out: I'm trying to compare apples and 
apples here. You've got X feet of leasable space 
of hangar, okay? That's your productive asset. 
You're not earning money with driveway and ponds 
for  emergency disposal of chemicals. 

MR. MARKDWITZ: That's not per fait of 
hangar space but ground space. 

THE COURT: I'm tryinq to ask how much 

TFlI COURT: Here's what I'm trying to 

P a g e  8 1  t o  P a g e  8 - 
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i r e  they paying a foot for their productive asset 
based on the amount of money they pay the Port? 

MR. MARKQWITZ: We can figure that, 
Your Honor. 199% is an example, which is the 
f i r s t  non-abated year. Ground rent, $125,000. 
Four-acre lease, $29,000. Ramp agreement, 
$102,000. So i t ' s  approximately $250,000 just 
for the dirt. 

THE COURT: Divided by how nany square 
feet of hangar space? 

MR. KARKOWITZ: 272,000. 
HR. SIMON: Your Honor, the ramp that 

we are paying for i s  also a productive asset. l e  
are doing wrk on the ramp as well. It's not 
just inside tbe bangis. ~ ~ ~ 

. TABCOURT: Letmegobackvmrdsa 
different way. All I'm tryixig to do is campare 
the costs of this facility for rent to  the cost 
of this facility. You told me before, and 
Murphy's report confirms, and I think everybdy 
else's, that the optimum rental ,rate per square 
foot for facilities like this was $14 bucks a 
foot, agreed? 

KR. ARgLLANo: Right. Wen you said 
$14 bucks a foot for those kind of facilities, 

1 what did you mean? Per foot of ground or per 
2 foot of hangar? 
3 "HK (3": I thought it was per foot 
4 of hangar. Am I right or wrong? 
5 MR. MRKOWITZ: Right. 
6 MR. SIMON: Right. 
7 TEE COURT: So when we knov that X 
8 
9 

10 
11 agreed? 
12 
1 TU COURT: I'm just trying to get my 
!4 calculation down and check -- 
15 i MR. SIMN: somebody coming into rent 
16 the bangars would be paying you -- 
17 THE COURT: 93 cents a foot for the 
18 ground. That's including the raq outside. So 
19 they're paying a buck a foot for the g r o d .  
20 MR. SIMON: But my opinion, I'm no 
21 expert -- 
22 THB COURT: f i t  per foot are they 

86 

m t  of hangar space generates $14 bucks a 
foot, that takes into account a l l  the money . 
generated by planes outside that hangar space, 

MR. s&: The only -- may I speak? 

23 - paying i n  rent for the d i r t ?  You're saying 
24 slightly less than a buck a foot. 
25 MR. WWITZ: In the early years. 

- -- - -  
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~ o e s  up to about two bucks a foot later. 
HB. SIMON: They have to pay the Port 

for the mp cut front. 
TAB MURT: I'm trying to-compare the 

rent on this versus the rent on other like 
facilities. So what yw're telling me is they 
paying a buck a foot for the dirt and $14 bucks a 
foot for the building, i s  that right? 

The square footage total i s  on there. 

square foot based on amount of footage for the 
ramp? I'm trying to see what are these people 

. 

MR. WWITZ: It's mre than that. 

TKB COURT: 
I Hhat are they paying per 
I , 
I 

AL_HARL(OWITZ: $ i 9 . 2 7 c g t ~ .  -8 up i 
i 

i 
paying? Tell m the number. 

i n  five years to $26.96. 

that figure is correct o r  not? 

everything, dirt, building, extra rent. 

TBBCOURT: Okay. Areweinagreement 

MR. WUQMTZ: That includes 

T8B WURT: So a b u t  $19 a foot. 
MR. KFiRKOWITZ: In the abatement year 

i n  the beghhg. It goes up after that 
substantially. 

5 TBECDURT: okay. SO my point is,  as I I 
88 
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see it we've pt a facility that people are going 
to have to pay $19 a foot on when we know that 
eveqbdy else i n  the United States is paying 
$14. 

MS. KANW: I think the testimony was 
$8 to $10. 

THB OJURT: That was your expert's 
testimony that said that. I'm giving the benefit 
of the doubt here. 

H. r n : ' O k a y .  
IZIB COURT: Your expert talked about $8 

to $10 in sm facilities. There's a whole bunch 
of factors, but the mst  anybody has said ever 
was $14. 

%. m: okay. 
TEE COURT: These people are hying 

$19. There's a problem for both the developers 
and the State of oregon in reg61.d to that because 
in my opinion, unless you are mre of a Pollyanna 
than people should be, that indicates something 
which is fundawntally unsound. 

kit, let's go to next point. one the 
things that caused a great deal of the ditficulty 
i n  this case i s  that the State and SHbE never 

25 wrote out an engagement letter. The State has, 
Page -85 to Page E t  - 
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because of its limited human resources, very 
different arrangements with its regular 
contractors i n  t e y  of the kind of mrk those 
folks do. Namely;  i f  you wrk for the State of 
Oregon on an origoing basis you know that you're 
the equivalent person in  the State Treasurer's 
office, who will be doing virtually nothing. You 
get a lot  of money, but youlve got to do it a l l ,  
a l l  of the due diligence, because these people 
don' t do an-. 

Now, SBhB is used to  dealing with 
people like Morgan Stanley who hired them. 
Youlll note from the testintow of Morgan 
Stanley's officer that they hire experts like 
SHP when they looked a t  a deal, but they do 
hundreds of hoks of their own due diligence. 

not what the State is expecting. And quite 
honestly, t h a t t i  fundamentally a part of the 
State's responsibility to  spell out what is 
really expected. 

AS I gather from the State, they 
expected that i f  a guy -- i f  SBhB wants to  get an 
engineering studydone they have to  write and 

So what HB is expecting to provide is 

!5 make clear; by gosh, we absolutely have to have 
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an engineering study done, and i f  you don't do 
th is  we are getting off the project because it's 
fundamentally unsound and i f  ve don't get off the 
project we're going to  get sued because we're the 
only ones responsible. I don't think SHhB 
thought that was their kind of responsibility. 

only person to  db due diligence in  this case, as 
the State would have me believe, why didn' t they 
come to aI1 of the meetings? They were told not 
to, Why didn't they t e l l  then to  review a l l  of 
the dccunents? They were told not to. 
, On the one hand, the State is saying 

don't do this, don't do this. And then they turn 
around and tell %&Ill who had plenty wrong on 
their side too, you did it all wrong when they 
never told them to do it i n  the f i r s t  place. 

If you want SBhB to be the onlypeople 
who are i n  any w8y responsible for the business 
success of this transaction, you need to let 8P 
Imow that this is a totally different arrangement 
that wutve ever entered into before, and you're 

The second thhg is: I f  SBhB is the 

'3 - the oi ly  one responsible for providing this 
24 information. The State obviously didn't do that. 
25 Obviously from 209, Page 31, PERP has the right 

- -- _ -  

to  inspect the books. They never do. 

mid, the one that real ly  is the o@y piece of 
evidence that leaves me with a serf% question 
h e t h e r  the State didn't know, was Drinkwater's 
bgland Report. That's the one that kind of is 
the smoking gun here as far  as I'm concerned. 
Helps the State then, helps I&B, but doesn't 
help the State now. Because according to  the 
evidence, I would firid that Drinkwater had 
concluded -- wasn't the hgland Report written 
prior to the bond closing? 

MR. KWUMITZ: A month after. 
THE COURT: Well, he knew about bond 

Then, the one that really blows my 

closing because he didn't get information 
afterward they were using it partially for 
working capital, which is entirely inconsistent 
with Murphy, although Murphy talks about five 
percent but never calculates it in. 

t e s t i m y ,  but now you know some of the things 
that -- then there are the other problem with 

I haven't gone through a l l  of the 

this deal that the State, just  as the developers 
did, this cuts both ways, enters into a deal 
where we are qoins to loan $40 million bucks. we 

91 

9: 
are going t o  expend $40 million dollars, I guess 
$50, on a deal where s&e has no contract dth 
their cus tmrs .  

I understand other companies have 
started up despite that. But more important, 
needs a $10 to $15 million dollar loan Within the 
f i r s t  year, le t ' s  say a yeax to 15 months, or 
they'll go banknrpt. There's no guaranty after 
that, although lots of companies have done very 
well in the long term i f  you can stay i n  the 
business. 

two most hmdamenta 
And, of course, they don't ask €or the 

There will be mre f M n g s  because I 
haven't gone a l l  the way through the notes, but 
that 's a gcd star t .  

yeah, I knew they were going t o  use it for 
working capital. Didn't'ever make clear in his 
documents how he came to that conclusion. 

It hurts the State, but Murphy said, 

. -  

Page 89 to Page 92 - 
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25 deferred all issues concenhgthe contract to 

1 the Port of Portland. In the very transaction 
2 documents signed by the Deputy State Treasurer, 
3 he acknowledges and accepts that it's the i s m ,  
4 the Port of Portland, who is going to approve and 
5 review the construction contract agreement 
6 between Barclay Pacific and Howard S. Wright. 
7 
8 these decisions were made along the way is the 
9 thing I alluded to at the beginnins this morning, 
10 that is, that these issues 
11 cost and the precise a m m t  of the developer 
12 profit were not material to the transaction. 
13 I would like to go to the testimony of 
14 Rafael Cook, the special counse2 that the State 
15 brought on, a raan experienced in band offerings, 
16 someone who speaks with some authority about 
17 these issues. And when Mr. Ccok was asked abwt 
18 the pmision in the offering memorandum that 
19 describes the guaranteed maximum price contract 
20 with Fletcher Ifright, he acknowledged that that 
21 provision doesn't specify the dollar a r m t  of 
22 the contract. 
23 

96 

We have to conclude that the reason 

He acknowledged that if the dollar 

125 . we'-& also talking h u t  source of 
94 

24 
125 

amount of the contract had been a material term 
he knew, as experienced counsel, it should be 

5 P a g e  93 to- Page 9 
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capitalization here. 

to the testimony of Mr. Unverzagt, the 
experienced Treasury employee who looked at this 
transaction in the sprbg of 1991. I think 
Mr. Werzagt is the experienced employee whose 
camnents were ignored that the State refers to in 
its bond claim. 

And Mr. Unverzagt testified wha he was 
here in court that he didn't think this was a 
good transaction for the State. And one of the 
key reasons is because it didn't look like the 
management was putting in any of their own money. 

Also, with respect to Danagement 
iwolveumt, one of the State's representatives 
or witnesses, Mr. Janik, testified if you're 
looking to personal assets the very first thing 
you do, at a minimum, is get certified financial 
statements. It's undisputed that no one -- no 
one, at any time, ever suggested that these 
defendants should provide financial statement 
information. No one ever suggested that these 

And I want to be sure I draw attention 

8 I really don't think, listening to 
9 Murphy, that Murphy hew. I think his ignorance 
io& was abysmal and it was based on his own failures. 
11 But I don't think that he knew that there was 
12 .- 'ty infusion and that evsrything was ~ 

13 coming f -- now, that's where I am so far. 
14 Well, it's 12 o'clock. 
15 ~ men6uIl Tecessms taken.) 
16 MS. CtIAMBERGAIN: I believe we were 
17 talking about the factual cirmtances 
18 smunding the fraud claim. We had walked 
19 through a number of points. Bere are a couple 
20 of additional points I want to d e  w e  I cover. 
21 Ime first is t h i s :  When we are talking 
22 about cost of construction and whether or not 
23 representations related to cost of construction 
24 support a fraud claim, the flip side of that is 

23 - defendants should provide personal guarantees. 
24 
25 

And then, with respect to personal 
investment, Your Honor has already cmanented on 

-5 
< -  

the withdrawal of Mr. Barclay and the State's 
reaction to that event, which was M reaction, no i 
concern. Clearly, they were not lmking to the : 
perso~l assets of these individtds-to fund the : 
W a n Y  * 

England Report. And it fills out the box, if you 
will, as to who knew -- who, acting on behalf of i 
the State, knew what. It demonstrates that not i 
only did Mr. Muir know something, and not only f 
did !&. canby know.something, perhaps Mr. Cornbs, 
although unclear, but SHhB knew that's a key 
part, a key incentive, a key financial incentive 
being provided by government to insure the 

i 
i 

We've talked a bit or touched on the 

pre-ject happened. ~ - ~ ~ -  ~ ~ 

AS a project, they wanted it to happen 
for lots of reasons, not just because it was a 
g d  financial investment, but it meant some very 
positive things for the c d t y .  lt&y knew as 
part of the incentive the bond offering was 
providing mrking capital. 

itself and the provisions dealing with the 
construction contract. clearly, the State 

Then we go to the language of the lease 
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1 representation, is twofold. 
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3 

There's the question that we've talked 
about this morning, is the Austin Company letter 
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Mr. Huir testified when Mr. Marhitz asked him 

disclosed. He acknowledged that if it had been 
material he would have brought it to the 
attention of Mr.-be, bond counsel. He klould 
h e  brought it io the attention of Mr. Abravanel 
representing the Barclay Group. He wuld have 
insured all of the lawyers who were participating 
in the preparation of the offering memorandun and 
lawyers who were going to be giving 10(b) (5) 
opinions, that all material facts bad been 
disclosed and worked through that question. 

But he didn't do it. The reason he 
didn't do it, Your Honor, is because the cost of 
the constxuction was not material to the 
transacticm. Mr. Muir, in his own way, made the 
same acknowledgments. He testified that this 
issue concerning construction cost was not a 
critical part of our interest in the transaction. 
He said, and this is a quote, nConstruction cost 
was not important to me.' 

things that Mr. Muir said goes to the whole 
question that you've raised, Your Honor, what was 
the foundatioa of t h i s  deal. What was the basis 
for the $40 million dollar acquisition price. 

And mybe one of the more significant 

4 
5 
6 and when you read the case, that follows 
7 3. distinguishes saying in we have an 
8 estimate. & says now we have sanething else. 
9 That's what I should have brought to your 

10 attention yesterday afternoon. That's the first 
11 piece. 
12 The second piece, with the 
13 representation issue that the State needs to 
14 prove that they failed to prove, is that 
15 Mr. Reinbold is respsible for that. To the 
16 extent that providing that letter of 
17 representation, the Court has indicated that it 
18 came from Mr. Kelley. At least I uaderstand that 
19 to be the finding you made. It's clear it didn't . 

20 come from Reinbold. 
21 THBOIURT: I agree. 
22 MS. mmIN: So what does the 
23 State have to prove to tag Reinbold With that 
24 representation? The law is clear, Your Honor, 
25 that what they have to demonstrate is that 

a representation at all wlm it's a guestimate? 
I w l d  suggest that when you read the COJ case, 

1 
2 
3 
4 
5 
6 
7 
8 -  
9 -  

LO 
11 
12 . 
13 
14 
15 . 
16 
11 
16 
19 
20 
21 
22 

about why the December 1990 Letter of 
Understanding, the one that specifically says in 
very direct language that net proceeds will go to 
working capital, Mr. Markowitz asked Mr. Muir why 
isn't that document part of the closing 
transcript. 

understanding between the State and the port, and 
the Letter of Intent, I believe it's called, that 
we haven't focused 011 too much here but it's 
executed about the same time, are the two 
documents that are included in the bond cl 
that speak to intent. 

operative agreements. Mr. Muir said that s 
1991 Letter of Understanding, to his mind at 
least, replaced the December document that the 
business people put together without the 
i m l m e n t  of their lawyers. Their lawyers were 
involved in the sunaner of 1991. 

Mr. Muir is the principal drafter. The 
documents were approved as to form by the Port's 

~ r .  Muir testified that the kiter of 

Q And Mr. Muir said those are the 
. 

?3 - counsel. It's that document that's part of the 
124 closing transcript that spells out the foundation 
125 - for the acquisition price. And it spells out 

- -- 
- *  

that the price is to be the fair market value 
confinned by two MA1 appraisals as the b&s. 

Not only is that part of $b closing 
pachge, and not only did the State's lawyer call 
that the foundation, but that's the very document 
that Tony Meeker, the State Treasurer, sent to 
Jeny Drummond, chairman of the OIC Board in 
preparatioa for OIC approval meeting. That is 
Exhibit 5051. 

He sent a proposed agenda. He sent him 
some docusents €@I SHks.' He sent them the 
Letter of Understanding attached that spells out 
the acquisition price, that spells out the fair 
market value, that spells out -- 

Tiil COURT: As far as I'm concerned the 
State has not convinced me that construction cost 
is the foundation for this agreement. I am 
satisfied that, from what limited documents there 

. are, the only ones that address this in any 
meaningful way are the ones that say appraisal, 

This is a step back from the specific evidence, 
but it is the State's burden here to demstrate 
each and every element of the fraud claim. Hhat 
that means with respect to the first element, a 

MS. -IN: Two further points. 

- 
.- P a g e  97 to Page lo( 
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Reinbold and Kelley are acting i n  concert, that 
they have or had an agreement. 

By t h a t j  mean not just an agretrsent t o  
Work tcgether tobuild some airplane hangars out 
a t  the Port of Portland, but an agreement to use 
wrongful ream, to use fraud and deception, to  
achieve that end. And they have failed to 
demonstrate any agreement between Kelley and 
Reinbold or Kelley and Reinbold and Shn or any 
other configuration to  defraud the State of 
Oregon. 

lllg CfNR'k Let's assuiue that they 
don't want to te l l  them their profit 011 the 
transaction, & that they're in  a g r e m t  on 
that e v e  beforelhe ktoW.izetAq: Letts 
assume that they do not te l l  a l i e  or d i e  a 
direct misrepresentation when they talk about 
appraisals behg the price rather than 
construction cost a t  the meeting. 

to me that Reillbold or S h n  knew that Kelley was 
going to  send the Austin Company estimate. Let's 
assume that after they found aut that saneone 
from their company had sent the Austin Company 

. 

Let's assume the State has not pmven 

25 estimate, and that the State was incorrectly 

23 - 

102 
placing way tco mch reliance on it and believed 
that vas the actual construction price, they then 
worked tqether to not have the State find out 
about the construction price. 

That is where I am as of now. How that 
kind of puts it in the middle of what you're 
talking about and what Markowitz is talking 
about. Ita calling them, and we'll deal with it 
as it comes. But that 's where I am right now. I 
don't know h e r e  that future is legally, but 
that 's where I am right now. 

MS. (3IA\IBWLAIN: As I read the case 
law, the f i r s t  thing they have to  demstrate  is 
an affirmative agreement, a conspiracy, i f  you 
will. And it's that agreement that wuld loop a 
party not involved in the actual 
representation -- 

cases on the issue I asked for the one-page memo 
on, because I m l d  have been jumping on him even 
m r e  making findings but I wanted to give you 
folks a chance on sane things. 

~s you recall, this morning I talked 
way too much, but what I'm saying i s  h s e  are 

TfIE COW: That's why I wanted the 

24 
. . ~  - the factual findinqs unless I hear smthinq 
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104 
I'll defer t o  the cases I provided Your Honor 
this morning. I believe they m p p r t ,  unless 
Reinbold has an affirmative agreement about that 
-- the other piece that I didn't go to, Your 
Honor, is i n  the scenario you described we have 
to make an additional factual leap. That is, 
that Reinkold was infonned about whatever it is 
that Muqhy was told the Austin COmpanr letter 
meant. 

TKfl OCVRT: ' I  can't give the exhibit 
number, but Murphyls report says the price is 
based on the Austin Caapany report. lie says SUR 
other things about that report, but he says that. 
And he consistently follows that appmch 
thugbout  the rest ,of his dealings with the 
State of Oregon. 

Reinbold hew what Murphy said ia his 
various reports. That's what I'm saying. That's 
how much the State has. That's, I think, a l l  
they've got. Wow, where that leaves us is 

findings, then I've got t o  figure out how the law 
applies to it. But, as of now, that's where I 

103 
1 
2 mind. I ' l l  t e l l  you when 1 do. Now, where that 
3 
4 
5 
6 
7 
8 
9 
0 
1 scenario. 
2 
3 
4 didn't want to disclose the thing. They 
s f : W * 4 t m i + m ~ e a  tk at * meeting. -F% not 
6 f i d n g  they lied at  the meeting, but the Austin 
7 Repor t  in the context g i v a  was a 
8 misrepresentation. I'm not finding these people 
9 gave i t .  I'm not finding they knew about it. I 
0 find once they knew it had been given by s m e  
1 i n  their company they took advantage of it. 
2 Now, where does that leave us? I don't 
3 know. Thatre the legal question for  me to 
4 decide, but that's where I an so far. 
!5 MS. CIIAMBWLAIN: On that question, 

real ly  different from somebody that changes my 

leaves us l ~ a l l y  is, I suspect,-.pn going to  
have t o  do sane m e  reading of ywr cases and 
the cases underlying the mews. 

When I read the right to-rely, you have 
two lines of cases you're trying to  reconcile, 
You have to do mre than glance a t  the cases. I 
may have to do.that here t o  figure out what the 
courts are actually saying with this factual 

That's where I am so far on what they 
did and didn't do to get -- there's no doubt they 

_. 

am. I think Reinbold knew the Austin Company - - -  - Page 101 to Page IO - -- 
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report had been provided. I think Reinbold knew 
that Murphy knew better but was relying on it. 
Knew better. in the_ sense he ought to have known 
better, and that he continued to rely on that 
concept. 

just a mtter of me going through the cases. 
What I see your issue to be, what I haven't 
found, where Mr. Xarkowitz has ground to cover in 
rebuttal, is what the evidence was that there was 
a conspiracy, because I didn't make this finding, 
that there was a concerted effort to provide 
false infornation prior to the provision of the 
Austin Cmpany report . 

I don't think these guys up until then 
had any reason to believe M q h y  or the State was 
that ignorant, okay? You see where I'm going? 
I'm going your way on m ~ e  of it and his way on 
some of the other stuff and then we'll figure out 
what happens when we analyze the law. 

That's what I'm finding he hew. It's 

Ms. ClIAMBERLAIN: Right. 
TBB COURT: My feel@ is that these 

guys went into that first meeting like every 
developer or businessman I've ever known. Most 

25 of the-deals, until you put them in writing, . 
106 

1 you're always telling the other side, I'm not 
2 going to make any money on this deal but you're 
3 going to be a millionaire, okay? That's what 
4 everybody says. That's hhy they call it deal 
5 puffing. 
6 MS. ClWBKlUdIN: Precisely. 
7 TEE COURT: That'B not what I think is 
8 a material misrepresentation. The Austin Company 
9 report is the first material misrepresentation I 
10 find in the evidence in the case. I don't find 
11 that your people conspired to provide the Austin . 
12 Companr report. There just isn't any evidence 
13 they did. I do find they conspired, if you will, 
14 after he received the Austin Ccinpany report and 
15 still just didn't get it, to continue to 
16 facilitate his ignorance. Where that leaves us, 
17 I have no idea. 
18 MS. (IiAMBIIRLAIN: For that to matter, 
19 assuming that's your finding at the end of the 
20 I day, you then have to reach a couple of other 
21 ; hurdles, One is that it's material. 
22 TfIB COVRT: I understand. 
23 - Ms. CHAMBERLAIN: I suggest it's not 

for all of the reasons I talked about, that this 
was a sale and leaseback-aqti.tnWedN - 

- *  1 I .  
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acquisition price, fair mrket value and two 
appraisals. 

find and what 1 9  not on that, okay? I ' m  
prepared to find that the State did not read this 
during nqtiations of these transactions as the 
fundamental basis for the agrement. 

I'm not as excited about Muir's 
testimy as Cook's, because Muir has a 
fascinating limitation on his approach to things, 
which I know for a Tact 110 lawyer in private 
practice would even begin to think abut. which 
is -- well, 1% only over here so I don't even 
have to think about any of the practical part of 
this.  For a business lawyer that's a recipe for 
serious malpractice canplaints coming at you like 
speeding bullets. 

To assume that, unless I specifically 
lay it out on a sheet of paper I'm only going to 
do this, like bond counsel really does, okay? 
They are people that really say right up fmnt: 
I'm not going to have any legal responsibility 
for the underlying business good sense of th is  
deal except it goes as to my opinion as bond 
counsel. 

THE COURT: Here's what Ibprepared to 

1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 

I suspect even bond counsel sometines 
provide some level of business advice to their 
client just as we heard Mr. Goe he would have 
done had the Port been in the State's position. 
I suspect he would have. But the Cook statements 
are persuasive. 

Now, the distinction I draw, do I think 
this was a material part of the contract itself? 
The mwer, in my opinion is, no. This a 
material part of the State's understanding of the 
transaction kind of. 191 drawing a distinction 
here. I'm not sure it's a valid one. That's 
what I see fraa the facts. The: m r e  important 
thing, and where I'r not going your way, is I 
think it ends up behg a Qlaterial part of the 
actual business results of the transaction. 

In other words, you're correct the 
State never negotiated it this way. That's your 
point. His point and my point is -- or it's not 
his. But here's my point on two levels: I do 
find that it had a inaterial effect on the success 
or failure of this business on these levels. I 
enjoyed the story about the guy going to the 
store and Buying the lottery ticket. He talked 

25 about saying, gee, I got this lottery ticket for - 
- Page 105 to Page 1( 
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free but I gave them this much money. 

proceeds for congtruction costs enabled your 
clients to have the initial capital they needed 
to start the business. There's no doubt in my 
mind they would not have done this deal unless 
they got it. 

But the negative consequence of that is 
this: They paid one-third more in rent than they 
would have paid had *they paid the actual 
construction costs and invested 100 percent of 
their own m e y .  He how it wouldn't have been 
that because there's a difference f r m  15 to 20 
percent profit and 33 percent. But 
fundamentally, every dollar that they got as 
profit gave them a short-term advantage but a 
long term disadvantage in that their rent was 
high. 

There's no doubt in my mind when we 
start to talk abut the kind of rent we are 
talking about here, that it's reaterial to their 
cash flow position. Now, the answer you can give 
to them is that the State knew what the rent 
payments were going to be and still did the deal. 

In our case, getting $36.8 of bond 
1 
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25 So the materiality issue is somewhat 
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110 
troublesome to ne. If you want to talk about it 
a couple of minutes more, 1'11 try again to keep 
my mouth shut. I'm not giving you final 
conclusions here. These are my &nations about 
it so you can address it, and Mr, Markdtz can 
address it, as well, on this mteriality issue. 

Here's what I'm really saying: The 
State should have made it material, but they 
didn't. It was material to the underlying 
soundness of the whole business plan. I think 
everyboay was looking at this deal through 
seriously rosy glasses based on if most places 
lease out for $14 and it's ping to cost us $19, 
we have to do sm real magic to make this deal 
work. And what lead us to believe we're just so 
much more magical than evezyMy else? That's 
what 1% talking about. 

Honor. 

why on th is  issue the State didn't negotiate. 
Even though I think it was terribly important to 

HS. CtIAMBERLkIN: If I might, Your 

TIIB CWRT: It's so hard for ne to see . 

23 - the eventual success of the business, even though 
24 
25 - 

1 think every dollar they got out in profit 
helped foster the demise of the profit in the 

. I - -  

111 
long m because of the high rent, does that put 
them with a problem? Yeah. The State didn't do 
much about it either. - 

the only point in time where comparable rental 
rate becomes an issue is after the doors close, 
when somebody else will walk in. It strikes me 
that when you're structuring a transaction 
expressly for the purpose to cover not only the 
cost of creating this facility, but also 
structuring the transaction specifically with t6e 
idea in mind there will be this additional profit 
that will be used to fund capital, And you're 
doing it as incentive as the England Air Force 
Base Report talked about, that you're -- 

TIIB COURT: Here's what I'm trying to 
talk about. If I open a gas station out in the 
suburbs and I want to make a profit, and if 
everythirg else is equal and gas stations uake 10 
percent, to pick a number out of the air, pn 
their total gross sales, and if that rent is a 25 
percent factor in the Cost, if I'm payins 25 
percent o r e  than everybody else in rent, based 

MS. (J~IAMBGRLAIN: It striies me that 

- on all of the data that I've got available, 
5 havenlt I put myself in a position where the odds 

112 
1 
2 capetitors? That's what 1% saying. 
3 MS. CHAMBERLAIN: That holds true if 
4 all you're getting is the building. If you're 
5 paying that higher rent for the same thing as 
6 
7 THB COURT: Hhat are these p 
8 - getting what their competitors weren' 
9 
10 

12 kmat David Drinkwater wrote 
13 report. What they are getting, that their 
14 
15 
16 
17 have been other ways mybe. But that's what the 
18 State of Oregon negotiated with these folks. 
19 Yes, it ends up impacting the cost of ,servicing 
20 these bonds. 
21 THE COURT: What it lets theddo is get 
22 in a deal with zero money of their own down, but 
23 decrease the likelihood of success of the 
24 business. In other words, if I put up my own 
25 working capital and as a result get substantially 

are I'm going to have more trouble tian my 

your competitor, you're at a 

getting, and what the State 
11 this transaction to p w d e  

competitor who's going to pay the $14 doesn't 
, get, is their initial working capital. 

And they are doing that -- there uould 

- 
- Page 1 0 9  to Page 11: 
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116 
1 
2 
3 what's a representation. 
4 Tgg COURT: I'm only smiling because I 
5 wish it yas that clear. 
6 Hs. CHAMBERLAIN: This is why I think I 

8 factors. I don't disagree with you about the 
9 factors we can pull out of the case law. 

10 Sophistication of the parties, unquestionably 
11 sophisticated entities in the marketplace. High 
12 risk transaction, they knew it. They do venture 
13 capital. fiey're sophisticated. 
14 TBB COURT: I agree. I lost my notes, . 
15 I had the elements spelled out. Is this recision 
16 for fraud active atisstatement or not? 
17 HS. CIAMBERLAIN: Not. 

Tgg (XWRT: I'm not m e  about that. 18 
19 But it's mhy, okay? I know what the facts are. 
20 What I'm is: The only case that said 
2 1  that, which was Johnson v. Cofer, didn't have a 
22 factual context in which to discuss it. There 
'23 have been no factual contexts where that issue 
24 has been discussed in any case in the State of 
25 Oregon. I t  is allnost dicta i n  the opinion. I'm 

tiink ii e q u a ~ y  clear. That's the two case 
lines you talked about yesterday, Your Aonor, 

7 i t 's  clear, Your Bonor. You talked about the ! 

- - Page 113 to Page 11 

lower rent, do I have a better chance of making 
it? Of course. 

MS. ClWlpRMIN: I t ' s  a different deck 
Ofcards. 

TBB COURT: Obviously. That's why I'm 
saying that I'm trying to frame the issue for us, 
that there's a difference. You're trying to te l l  
me that paying higher rent doesn't hurt them? 
Trust me, I'm finding here that it hurts thm. 
I t  hurts them in a big way. 

hurt them in the real world. It 's crazy the 
State didn't do anything about it or make that 
par t  of the transaction, didn't come to the 
realization that this higher rent does, in fact, 
hurt their canpetitiveness in the wket .  They 
didn't. That's your strong point. The State 
didn't bother to make it part of the deal, is the 
problem. I don't know where that puts us. 

MS. CHAMERlUIN: I suppose you can 
find when the State went i n  to negotiate for 
be'tter paymat streams they exacerbated the 
situation when they asked for the additional 
rents. 

c 

low, what's crazy is not that i t  didn't 

24 claims. !%E plead affirmative defenses. SH&E 

$5 - plead contributory negligence. Those matters 

25 If I could, Your Honor. 

115 
were argued before the Court and you nude some 
preliminary decisions as I understand it: 

But a l l  of that is irrelepnt when we 
talk about the legal claim that we are deciding 
here today, Because no matter what affirmative 
defenses !%&E brought forward, and no matter 
whether or not the Treasury employees or 
Department of Justice lawyers or SB@, whether or 
not any of them were negligent has no relevance 
when the State of Oregon fails  to prove the prima 
facie eleimts of a fraud claim. They s t i l l  have 
to do it. 

earlier makes that crystal clear. I think it 's 
cri t ical  i n  the analysis that we segregate those 
txo things and keep then separate. Because it 
didn't matter whether or not these folks were 
negligent. The d y  thing that matters is that 
the State prove by clear and convincing evidence 
each and every element of the fraud claim and 

rely. 

first of the two issues. 

Aml the case law I supplied the Court 

- they haven't done that. That includes a right to 

TEE CCURT: Now you've covered the 
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12 Think abut this: If the 
13 
14 
IS 
16 
17 
18 
19 
20 
21  they make. 
22 I want to circle back to  another legal . 
23 
24 
25 

of this t r iple  A rated retimuent 
fund have no obligation to act  reasonably when 
they are dealing with third parties, they have no 
obligation t o  act as ordinary business folks, 
then nobody is going to do business with tbea. 

If they mt to be i n  venture capital 
and do business with Moody's, they should act 
like it and take responsibility for the decisions 

issue that relates to milking that we discussed 
this morning and what the standards should be. 

You asked me about wrongful conduct, 

1 what is wrongN conduct i n  t h i s  context. I 
2 would like to go back to  the language of Amfac. 
3 .& This 'seems to  me to help us understand what in 
4 G mean t. They 

6 prevent public m u g s ,  t o  prevent injustice, to 
7 prevent fraud. They talk about some form of 
8 moral culpability which mandates that the 
9 shareholder -- the n o m 1  rule protecting 
10 shareholders from l iabi l i ty  shouldntt apply. 
11 Those statements suggest, when we look 
12 a t  mngful conduct and make decisions i f  it 's 
13 sufficient to support piercing, there has to be 
L4 an element of bowing what you're doing is wrong 
15 when you do it. There has t o  be sane examhation 
16 of the circumstances surrounding the transaction 
17 a t  khe time it's done. 
18 As you've already indicated, Your 
19  Honor, there has t o  be something m e  than what 
a0 we look back on i n  hindsight and characterize as 
21 bad business judgment. My point, Your Honor, is 
22 that when these expenses were repaid i n  June of 
23 1992, there wasn't the sort of wrongful canduct 
21 or  wrongful howledge that wuld support the 
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not sure &at they mean between active aiiii 
passive, given the subtleties we have i n  this 
case: - 

i n f o m t i o n  available? You've made findings that 
go t o  that directly. 

the only thing you need to  know is in  the books 
and other people give you the books. There is, 
however, massive amounts of infomt ion  from 
which any rational person could deduce this deal 
called for profit t o  the developer, and that the 
construction price wasn't going to be $36 
million. 

lease i s  one of these very documents. They had 
it in  their  hand. The math is easy. 

THB COURT: I've already found a ton of 
things. Is it somewhere between when I hand you 
the books and the books are absolutely crystal 
clear? The perfect case for you is that they 
offered them the Fletcher Wight contract and 
they refused to read it. That didn't happen. 
Was there other infomation the State hack 
available? Yes. Do YOU think these wade were 

Ms. CHAMBERIAIN: Was there other 

"RE COURT: it 's not as good as  when 

MS. CAAMBmIN: Exhibit G to the 
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118 
trying to help the State? No. They didn't go 
that  far. No, no, no. They were trying t o  
finesse. 

Ms. CIiMiEim: Recall the l e t t e r  
David Simon wrote t o  Dick Murphy. He said the 
port's got our due diligence. Port's an open 
book. Recall the contract terms these folks 
negotiated. - 

TBB CQIJRT: Here's what I'm saying. 
Ms. WBRMIN: Sure. 
TAE COURT: I'm there. What I'm saying 

is the facts i n  our case f a l l  somewhere in the 
middle of the two lines of cases that  we are 
discussing. It i sn ' t  as good as the equivalent 
of driving the Fletcher Wright contract pyer t o  
the State of Oregon and handing it t o  them, which 
is about what it was in one of those motel 
purchase cases, okay? I think that's -- I think 
it ray be Coy v. Starlinq, but l ' n  not positive 
on that. 

MS. W E R L A I N :  I think that 's right. 
THB COURT: A l l  I'm saying is that that 

one is kind of mushy as t o  where we are. That's 
MxJethinq I ' l l  consider. That goes the State's 24 

25 ~ 

way. Did developers do things to hide the 
- -  

25 extraordinary remedy of pierci.ng.at this. point to 
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1 that. 
2 MR. ARKLLMl: I how, he saw the 
3 mvie . 
4 f. (bamberlain mentioned the Mark 
5 BIyant testbay. He also, I think, identify the 
6 problem with Mr. Abravanel's testimny. He 
7 didn' t say anythins about significant 
8 contributions h shareholders. The biggest 
9 triming of the puzzle pieces yesterday occurred I 

LO with respect to this notion that we perpetuated, 
11 starting with some of the rebuttal witnesses, 
12 that Nr. Reinbold and Mr. Simon had this per, 
13 t h i s  leverage to call the bonds. That i s  sirnply 
14 absurd. 
15 TBB CCPIBT: Oh, I see, the claim that 
16 bankruptcy could cause the bonds to be called. 
17 MR. ABELUFX). absolutely. You recall 
18 ! that question wasn't asked of Mr. Goe, who i s  the 
19 f person knowledgeable abut the bond issues, 
20 because that's not the answer he'd have given. 
21  They asked the question OE witnesses who really 
22 didn't know but thm$t that probably sounded 
3 - right, Mr. Smith and sowbody else. 

I24 The actual mtract dmument in 

s 
6 Thank you, Ycur Ronor. 
7 TliB co[IRT: Bank you, Counsel. 
8 MR. ARgIJpm): My job has been made a 
9 l i t t l e  easier and sbmter by Ms. Chaikerlain's 

10 presentation. 
11 I uant to talk about some points made 
12 in Mr. Markowitz' rrmarks yesterday. His story 
13 about the puzzle I bave to look back on because 
14 it 's raised another puzzle picture. 
15 In the last remake of the movie Lolita, 
16 the d e  opens and she's seated on the floor. 
17 There's a puzzle in front of her. She has a nail 
18 file i n  her hand and she's filing little pieces 
19 so they can fit nicely. What I want to address 
20 are some of the trinnings Mr. Markowitz did in  
21 his remarks on the pieces of the puzzle. 
22 HS. chamberlain mentioned -- 
23 TBB ccs]RT: Be's working your own 
24 analogy, isn't he? 
25 MR. MAIuDwI1z: I've got a caneback to 

. your attentian at this point. 

12s evidence simply deiumstrates that's not the case. 
._ - -  

LLJ 
.- .~ 

I hand Your Honor an excerpt from Exhibit 81, 
which is  the offering memorandum, which speaks to 
the issue and identifies that the deEault of 
PAW does not result i n  a call on the bonds 
unless it 's PERFIS option. PERF holds the 
trigger. Regardless of what happeni to PAMU), if 
they go into bankruptcy, you'll see the reference 
I've bighlighted, it didn't result in a call on 
the bonds. I t  PI(Rp's call. 

The suggestjon made, that this was 
somehow some leverage that Mr. Reinbold and 
Mr. Simn were holding over the State's bead, is  
simply unsupportable. If they did have the 
leverage, I could tell  you we wouldn't be here 
today because they vould have had releases. That 
was the major problem with s& of the 
characterizations and pieces of puzzle that were 
squeezed together that really didn't f i t .  

ever been involved in, in which the theory of the 
opposing party's case .is to  make their witnesses 
lcok stupid. When you think about them, I grant 
them credit. It's a god theory. I guess that's 
the way I w d d  present the case i f  I were on the 
other side. 

1 must say this is the first case I've 
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124 
Nho do they give us? Dick Murphy as 

their main witness. These are the stars to tell 
their case. Dick Murphy and two fanaer Treasury 
officials. ope, they take great pains to t e l l  
us, is a convicted felon. . 

Now, in t h e i r  case-in-chief they don't 
call auytcdy from Treasury. In the entire case 
we have a cameo appearance fm Dan Smith on the 
stand for about 10 minutes. They can't find 
somebody frun Treasury to sit here in the trial 
aa a representative. Clearly, nobcdy want8 to be 
associated with the case. Nobody had anything to 
do with PAMrn. 

THE COURT: So far no one on your side 
or their side has taken the slightest bit of 
responsibility. 

MR. AREWNO: Hell, we went i n  with 
our eyes open and assumed the other side did. He 
are not saying we were hoodwinked by the State. 
Me made the dstake of thinking they were acting 
as prudent business people and knew things they 
are now claiming they didn't. 

One of things I'm here to say is that I 
think they have done a good job in trying to 

~~ 

25 convince the Court that they 're stupid. The 
Page 121 to P a g e  124 



Court's remarks indicate they have done a good 
job a t  pushing that gwl.  But I have to  think 
somewhere in the fast two weeks of testimony the 

4 thought and observation occurred wen af ter  you 
5 thought, gee, how stupid can these people be, the 
6 thought occurred no one can be this stupid. I 
7 will bet money that thought occurred. 
8 The answer is: You're right. No one 
9 can be this  stupid. when you look back and look 
10 a t  their theory of the case, inasmuch as they had 
11 one, not only what they could have done but what 
12 they turned a blind eye to. It could only be 
13 explained by one thing: That is like b u g  Goe, . 
14 he didn't know the exact amount of the 
15 construction price or  exact amount of the 
16 developers' profit, but you heard h i m  say: I 
17 
18 THE COURT: But don't you think his 
19 
20 different client? His client wasn't very much a t  
21 risk. 
22 MR. ARKLLAND: That's true. 
23 TIE COURT: As your client pointed out, 
24 the Port was a t  no r isk and the State has a l l  of 
25 the risk, 95 percent. So Goe isn' t highly 

. 

hew they were making a handsome amount of money. 

approach would hive been different i f  he had a 

126 
1 
2 XR. AR[sLwJo: He's not in  the same 
3 
4 canby did. This is not a real estate development 
5 deal i n  the classic sense. This was a financing 
6 deal, The only reason the parties came together 
1 was because of recognition of that, The hgland 
6 Air Force Base study tells us that. This was not 

aotivated t o  solve that problem. 

position but he didn't structure the deal but 

wag t o  make something happen and 

14 
15 

I know developers Will make l o t  of m e y ,  but 
this is good deal,. a l o t  of good press, l o t  of . 

20 
2 1  

dollars not taking one dollar out of our pocket. 
It's a great deal. You get t o  invest the same 
dollar, have it work for  you someplace else, but 
a t  the same time your getting benefit of 

127 
1 
2 would be famws, gad jobs, press and make a 
3 l o t  of money. Theyveren't too cogerned the 
4 developers would make a l o t  of money, too. 
5 Some of the points I planned to  address 
6 I think Your Honor baa -- your finding kind of 
7 preempts tha in tens of these people who corne 
8 t o  the State looking for a fraud. No one i n  
9 their right mind vould think they would get past 

10 a l l  the sophistic$d attorneys and counsel and 
11 examiners and the Dli. No one asked what;the 
12 rationale was. 
13 What do ye Irnow occurred? 
14 
15 m. ARQIIBB): But what? 
16 THB I understand your position. 
17 I'm not sure I'm going there, but I uuderstand. 
18 It's an interesting question. 
19 MR. ARgLtABl: We how.the benefit, $90 
20 . million dollars. Present value $19 million 
21  dollars benefit to the State. Political rewards. 
22 Great new guaranteed investment. They get a 
23 Moody and Standard and Poor ratings. Jobs, 1500 
24 jobs, one of the biiest in the State of Oregon. 
25 Could make for a lot of goad press for  the State, 

was the best thing s h e  sliced bread and they 

THB m: But they didn't. 

128 
Treasury and PERF. 

TBB CCURT: So you're saying they knew 
these guys were going t o  make $12 million? 

MR. AREIJM: I am saying I think they 
knew they were going to make a handsome profit . 
Didn' t care to  bm what the precise number was 
because i f  they did they would have to own up t o  
it. 

trouble with that? 
m m  ButyouklKtwdlyIhave 

HR.lmllm: why? 
THE cDuI11. E m i s  the problem, okay? 

I f  1 structure scaething where guys make $12 
million bucks &,the rent ends up being higher 
than for gy other muparable facility, then I 
structured a deal that is a t  a serious 
disadvantage. I€ I lmow they have zero oE their 
own money in the deal or their accounts and they 
have to go out to borrow $10 to $15 million 
dollars in the I& year or the company goes 
baukrupt, I've drmble doomed this ccarpany to 
failure. Even these people can figure out 
they've got yolk m their face and a rotten egg 
i f  this baby goes south. 

MR. ARfgAHO: Absolutely. ~ 

. 
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Further evidence comes down to the OIC 
20 meeting. Why does Gary combs t e l l  PAMCO people? 
21 Ibn't cane, don't attend. I submit to the Cburt, 
22 for the same reason that the director of 
23 investments didn' t show up, the guy i n  charge of 
24 all this doesn't show up a t  the OIC meeting to  

1 TB COURT: Tell me why, assmng I 
2 knew.al1 of that, why do I go in  blindly knowing 
3 _. that a l l  that's g0,ing t o  happen? I think these - 
4 guys-vent into the transaction thinking they were 

~ 

5 
6 

b-hg to make m e y .  But you're saying that they 
hew that these guys -- pardon. 

. ARELLAEX): 1'0 saying canbs knew 

- I think that's a bre@lm 
ended up not &&iu;Qnby 

1 fault, but the fact is, 
they are going to do well, do I 

it 's golng t o  help if they have zero 
14 percent of their own money invested? Will that 
15 help the long-term prospects of the companyl I 
16 don't thi& they thought about it one bit. 
17 Assuming I hew that they had to  get a 
18 minim of a $10 million dollar loan, do I think 
19 having zero-mey invested Will help the chances 
20 of getting that loan? 
21 MR. ARHWJO: I don't think they 
22 
23 THE COURT: You go on and on about the 
24 business problems. Do I think if they upped the 
25 

. 

thought about it one bit.  

price of the building to  get tbe profit for 25 talk about t h i s  unique special investment they've 
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working capital that isn't going t o  result i n -  
higher rent because the building is mre 
expensive? Of course it is. Des that hurt 
their  chances of ultimate success? Of course it 
does. 

Here's the problem with actually 
knowing, other than being M: If they really 
know what @'re saying, that there will be this 
giant profit, therefore your guys -- I mean -- 
big, not f a i l  to  figure it out but, no, no, it 's 
going t o  be more than five to  10 percent by a 
lot. 

real ly  other.than supposition? Just that no one 
can be this  dumb? 

MR. ARguAND: They Imcw it will be 

TBB COURT: What evidence is there 

MR. ARmANo: No. 
TfIB COURT: Tell me what there is, 
MR. ARELANO: The evidence is not only 

a fa i lure  to reach out and get evidence right 
there for the asking, not just that, but to have 
somebody come to you and say we don't have 
detailed accurate construction information, this  

I 2 4  amount that they are giving us looks high, we 
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never done before. They don't get hie input. 
He's not invited. They don't have Mr. Unverzagt, 
who looked a t  the deal and from a cursory look, 
said the investors don't have money. 

They have Gary Combs. He decides who 
will be then.  Tells people it's not a good idea 
to come here, Gary combs decides what to t e l l  
OIC. 

you're doing this as a sophisticated entity, have 
done deals, other transactions, why they wuld 
not have their investment director there to pass 
upon, give input, to  ta lk  abmt the deal. 

Tgg COURT: Here's the problem. You . 
didn' t develop that they had them in a t  the other 
meetings, I think you're trying to get me to go 
farther than the evidence gets me to go in the 
sense that -- 
there. 

go there? If this is one meeting he skipped of 
a l l  meetings, then you might have something. 
It's npre likely the guys that are not directly 

Now, I can't think of any r e a m  i f  

MR. ARELWIK: We lmow they weren't 

THE COURT: But how many times did he 

125 - should get an engineering study. 
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would say, I don't want to go. That's X i k e Q  - 
the case than the other. What I need to know is 
how often the otherseople coue to those 
meetings. DO you &erstand what I'IP saying? 

MR. AXILLWX): Yes. 
THB COURT: I don't how. That's the 

kind of evidence that would be interesting in the 
case if you wanted me to go that far. 

who is there and who wasn't and their absence is 
significant in tews of the roles they have. Why 
were PAHO people told not to come when they 
attend all of the Port directors' meetings? 

We also have issues going back upon and 
looking at various factors I think the Court has 
looked at and said, god, they're stupid because 
they had information they didn't look at. 

light, in tern of why, when the State knows and 
Murphy knows there are MAI appraisals, why don't 
they go out and get that information? This is an 
issue that's a red herring as far as I'm 
concerned. wasn't the private construction 
contract part of the financial closing document$? 
I think it's a red he& because as Mr. Harris . 

MR. ARFLLANO: The evidence is we know 

I want to look at that in a different 
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1 apparently demonstrated, it was stuck in front of 
2 everybdy's nose in the first 9 drafts. No one 
3 tried to hide from the companies there was a 
I Howard S. Wright construction contact. 

41 , it has a p d n e n t  mhg footer that says 
If you look at the agreement, Exhibit 

7 6.% agreement. ~ w n  if you didn't have every 
8 single page you knew what it was about. The 
9 parties knew it was there. If it was 
10 
11 f m  public scrutiny. Maybe an Oregonian 
12 
13 closing documents. Didn't fool anybody who's a 
14 
15 "HE COURT: They haven't seen the 
16 contract. 
17 MR. ARJILUNO: We have at least two 
18 letters from Mr. Simon to the Port counsel, 
19 copying Muir and Nessly saying, here's the 
20 construction agreemt, Fletcher Fright 
21 agreement. 
22 THE CWRT: But without costs. 
' 3  - MR. ARELLAEN): That's unclear. That's 
,I a question. 
25 THE CIWRT: You've got to tell me why 

: Q  
intentionally reurtvd, it was only to remve it 

reporter wouldn't see it if it wasn't part of the 

party because they've seen all of the drafts. 
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135 -.I 
it's unclear when I think it's clear. 1'11 let 
~ r .  Markdtz remind us of which witness told me 
that they got the contract but not ---! think he 
talked to Mr. Simon about it. That's my memory. 
1'11 let him address that question. They had the 
,contract but not the cost, 

MR. ARELWK): That's fine. They had 
the contract. That clearly disclosed it was a 
GMP, guaranteed &mum price contract. If they 
wanted to hide this,  they wouldn't be passing the 
document aromd at 9 different work sessions and 
drafts that they have a guaranteed maximum price 
contract but we are hoping no one will ever ask 
for it, Copies of the draft -- 

THE COURT: I think they went through 
negotiations scratching their heads at how dumb 
the State was. That's what I really think. 

MR. ARELLAM: Rhy was Treasury not 
cbncerned with withdrawal of Richard Barclay? 
Chalk it up to sheer stupidity. rJhy would . 
something not be certain if the deal was a fair 
market value appraised basis of the deal? 

TRB COURT: You're asking if I can find 
knowledge versus gross negligence. I believe 

*. 136 
this. This is gross negligence. Let's assume 
they knew there would be even a 20 percent 
profit. I don't have evidence they knew that. I 
have about five pieces of evidence they should 
have known. 

MR. "0: Khat we have and what is 
consistent with the testimony of David Simon and 
Michael Reinbold is that the State's own lawyers 
perceived Gary combs as being a competent and 
assertive and knowledgable business person at the 
meetings. This is what their own lawyers 
observed. It didn't concern them this vas a 
fellow in over his head or not getting it. If he 
fooled his own lawyers, how could you blaw 
people on the other side of table for thinking 
the same thing? They didn't think they were 
taking advantage of Gary Combs. He convinced his 
own lawyers at least, if not the Court, he was 
business s a y .  He bragged abut being 
responsible for $1.5 billion in investments. He 
was a wheeler dealer. 

THE UIURT: I think he probably was. 
What he wasn't ready to do and neither, it was 
clear, was Steve Smith, and neither, it 

125 clear, vas Tony Meeker, which is to do bhe real - - Page 133 to' P a g e  1 
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due diligence, grind out the detail work _ _  
to mke intelligent business decisions. He 
wanted to  be the 9 e e l e r  dealer and rely on 
e&&. 

WR. ARELLMO: Remember when I asked 
Gary Combs when he was here, would you have done 
the deal i f  it was i n  Nevada? 

THB CWRT: Oh, no, absolutely not. 
m. ARISUANO: why not? 
THB COURT: Why? I understand what 

you're saying. Here's what I'w saying: Would 
they have done the deal i n  Nevada? No. My paint . 

is this: Y o u  heard B i l l  Unverzagt and his 
comment was, yeah, a l l  these p r m t e r s  have a l l  
these great deals they want t o  do, but they're 
never the one Coming up with mney or taking 
risk. We are and I don't l ike  that. 

Is there an element that I think 
happened a t  the Meeker-Smith level about puffing 
this deal, a l o t  mre than Meeker and Smith 
really acknowledge a t  this point? Do I think 
they were ram@ it down combs' throat? No.' Do 
I think a l l  things considered he probably wanted 
this thing t o  go, for  any number of reasons 
includinq the ones You're talkinq about? Do I 

1 
2 
3 
1 
5 Absolutely not. 
6 Most of what you're saying, combs put 
7 - 8 . probably ultimately it did. I could be wrong. 
9 

10 
11 
12 MR. mmN0: let's fast  forward to 
13 r, 1993. Mr. Combs, why are you te l l ing us 
14 now this deal is going down without money? Well, 
15 it must be fraud. A t  the l a s t  minute, 10 days 
16 before the doors close, they bring in  experts who 
17 have no prior knowledge of the transaction and 
18 1 are asked, you tell us what to do, I ' l l  le t  you 
19 decide whether any expert a f t e r  a b u t  one week's 
20 work on this  type of complex project will st ick 
21 their neck out and say we think it 's okay to 
22 b e s t  another $15 million dollars? Any 
23 - conservative, reasonable advisor will say, we 

have more work to do and real ly  couldn't tell you 
to invest that amount without seriouslv 

think Caribs thought i f  he put the deal together 
for  the State of Oregon, great for economic 
development and even i f  lost  the State even $10 
or $15 million dollars he would be a hero? 

his head i n  the sand will get him fired, and 

mybe they fired hia for other reasons or maybe 
he got tired of the place. Knowing what I know, 
he wouldn't be long on the job. 

-- 
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. h e r i n g  the further details. 

harmless agreement. I understand. 

think that's what they used Murphy for. I'm not 
here to  defend Dick Murp~ or say he did a gccd 
job. He didn't. One of the reasons be had the 
skewed information about what the State was 
doing, and the State didn't fully advise him, he 
kept being pulled h and aut of the deal. He 
would be gone for mollths a t  a time. They would 
bring hin i n  to  look a t  a slice of the 
transaction. 

THE (TXIRT: Counsel, here's the bottom 
line: This side wanted me t o  find a much more 
sophisticated conspiracy than I found on the part 
of your respective clients. You want me to find 
a much more sophisticated conspiracy than I find 
on the part of Treasury employees. There's 
plenty bad about this deal without actually 
getting to the conspiracy stage. 1 understand 
where you're coming from. I won't stop you 
arguing, but le t ' s  say you've got a real uphill 
pull on that issue. 

THK WRT: They a t  least want a hold 

m. ARELLAND: TO a lesser &tent I 

NR. ARELLIIND: If a l l  these things 
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happen in isolation, youfpoints are well taken. 
when ytx look a t  what has happened before, during 
and then after this, and the timing of the events 
with which the court is familiar ad has been 
brought in as part of the evidence and testimony 
in terms of timing of announcements, the timing 
of the announcement of the settlement with the 
Port -- an agreement effective December 31, 1996 
suddenly is announced three business &ye before 
the BFwember general election. This lawsuit 
filed two business days before the November 
general election. I would be negligent i f  I 
didn't bring those topics before you. 

THB (XXIRT: Advances your cause in that. 
regard. 1.understand. 

MR; ARBLLANO: coupled with that, the 
State, by Mr. Siyn's and their own rating 

@ZI witness' testinmy, a s  to threats made by the 
State's representatives a t  the time they were- 
working out their settlement in ~ e b r ~ a r y  @ 
This was not a deal i n  which k. Simon and 
Mr. Reinbold bad any leverage. They were being 
told, in  no uncertain terns, to go along with the 
problea and keep their muths shut, and if they 
didn't. thw would be sued until killsdcm come. 

~ - 
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you know, we have a lawsuit. 
5 
6 Konor asked regarding disbursement m t s  paid, 
7. whether it was prudent or not. I think I 
8 understand where the Court is. Let me put this 
9 

LO is clearly stated. 
11 
12 invest something in  the project. No one looked 
u 
14 
15 
16 
17 
18 
19 
20 
21  
22 anything. 
23 THE COURT: I agree. 
24 MR. ARKLLAEB): For that reason, I think- 

There are a number of questions Your 

out there t o  make sure our argument or opposition 

No one every expected David Sim to 

to  David Simon t o  invest anything in the project. 
So to the extent we get into a discussion of 
whether it was prudent to approve me 
disbursement or to repay shareholder lm, no 
one was looking for him. 

when you go back and look at, well, it 
would be nice to have shareholders put mre a e y  
i n  the deal, no one lcaked a t  David S h  to put 
anything i n  the deal, whether surety Ixmd or 

12s the State's piercing claim fai ls .  The way Your 
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Honor characterized it is probably as good a way 
of explaining the cases on piercing as I can come 
up with. I've tried to harmonize cases that are 
very disparate. I think the only I could 
say that d e s  sense is t o  use terminology used 
in terms of players getting tagged for piercing. 
Workers don't get tagged for  piercing. I think 
that is a bottom line, a fundamentally true - 
statement. 

lllB COURT: Let me put you in context 
in regard to  your client. I'm going to reread 
- Klokke again. That's the State's best shot on 
your guy for the milking claim. The most they 
can get, i t  seems t o  me, is a tiny pittance of 
his salary before the increase and the amunt of 
the increase. That's the mst they can get, 
okay? 

Now, what I've got t o  do is p back and 
reread - Klokke and see what the court said there. 
That may be the case that decides it for me. 
@at the court actually said, you raised 
meth ing  about the mrdiag of the case. I ' ll  go 
back and reread that and detennine wbether -- did - Klokke, did they find that Kamilton didn't 
control the corporation but did control that I - -  

1 
2 
3 
4 MR. RRgLLANO: I think that 's 
5 important. The two questions I think that were 
6 before the court, is Mr. Simon a control person 
1 i n  the general sense of the word. 
8 TfIE COVRT: I already made that 
9 finding. 

.O MR. ARBLLANO: The only other remaining 
!l question is, did he control the salary? The 
12 answer to  the question is, no. So unless you go 
13 back and look at  salaries of every management 
14 person in  the company -- 
15 THE COURT: No, I think I've got this 

one clear. I've got t o  reread Klokke. 16 

LB TRB COURT: I'm not cutting you off. 
19 MR. iIRKLM0: I understand. Just a 
20 parting statement regarding E. Hambleton 
21 was a 25 percent shareholder. 25 percent is 
22 misleading, It's large, but dsleading because 
23 of his influence in  the company. He was' the 
24 Richard Barclay, i f  you will, in that case. So 

decision, or  did they find that he d idn ' t  even 
control that decision but he nevertheless 
benefitted? Ill1 zead it for  that $sue. 

I_ 

17 MR. ARELLAEK): okay. 

25 the fact he's,-out of the blue, given a 'salary' 

1 

3 
4 
5 
6 

l 2  

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21  
22 
23 
24 
2s evidence we have - that I c a n p i n t  to  is the fact 
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he never received before raised eyebrows and the 
court thought he had controi over the 
distribution. 

case he had control Over the distribution. I 
further found that i f  Mr. Markowitz' claira as t o  
the distribution was his role as a member of the 
board, I think that canes under a different legal 
theory than this. 

So what I've really got to do is 

TIig COURT: ThereI8 no evidence in  the 

find what - Klokke said. I'm pretty der? 
you're coming fm on the facts. I haven't 
accepted - Klokke goes as f a r  as you say. 1'11 
reread it. 

is the fraud issue, not the milking ism. I 
can't guarantee it until I read E. 1'11 
Eollov as  best I can what e said the rule 
is. 

MR. AREUANO: I t h i n k E i s  
detexminative. Even i f  it wasn't, I think 
there's ample evidence i n  the record to  
denronstrate that Mr. Simon's coolpensation was 
reasonable. I t  was reasonable. The best 

Your real  problem i n  t h i s  case probably 
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that at the end of all this, they negotiated the---l 
same amount. 

. . THE COURT:; It's not going to sell me. 
I Cal i  tell you why: The State has valid business 
reasons to hire somebody on a short-term contract 
to clean up the mess they're involved in, and can 
and will pay people an amount different as a 
consultant than you are going to as a long tern 
employee. They needed scxnelxdy from the company 
to finish up the affairs of the company. 

people d e  on a short-term project like this 
they're higher than their salaries as executives 
consistently. The thing is: When a cqany is 
near death and trying to get finances and you're 
increasing your salary. 

sufficiently material that I will find that? You 
won't move me on the fact that I think when a 
business is failing and trying to get financing 
of a big nature, we really improve our chances 
with the bdnk or our creditors with declaring 
ourselves salaries higher than the industry 
offering, even though we're going down the 
toilet. 

If you taUr about the kind of salaries 

Now, given the amounts involved, is it 
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1 MR. ATELW): I'm not suggesting 'that 
2 
3 TBB COURT: Now you're talking about 
4 
5 

7 MR. ARElJNO: Let's look at one other 
8 evidence of reasonableness then. That's the 
9 evidence in the report, I think Exhibit 4025, 
10 Facilities Wgement Agreement. If you look at 
11 the work David Simon was doing for the company in 
12 1992 and 1993 and compare it with the caretaker 
13 for the airplane ~guseua of $156 thousand dollars 
14 a year -- 
15 TAB COURT: Was that in addition to the 
16 
17 HR. "0: Yes. It's different 
18 than Alex Brown Services. Different fm 
19 security services. 
20 THE COURT: Okay. 
21  m. ARELZIANO: If that's the measure we 
22 are talking about, it seems like that very fact 
23 - paying $150 thousand dollars to an executive 

I 24 vice-president for what David Simon was doing to 

because W. Simon didn't make the call. 

the issue that can get you there. To say they 
weren't too high and it was okay to raise them at 

6 that pint, uh-huh. 

money they get for rent? 

125 - help the company survive is not a stretch. 
-- - -  
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rn COUIIT: And I should increase it 
when we are going down the tube? No. He didn't 
control it. There you're winning. - The fact we 
should have done it in the first plke, you're 
losing. 

comments regarding the State's rebuttal case and 
what was, r think, surprising to me about what 
was or wasn't offered. It was surprising to me 
~ r .  Murphy was called back and yet not asked to 
contradict Mr. Simon's statement that he made 
about Mr, Ws not being surprised about the 
cost of construction. 

surprise regarding the Fletcher Wright deferral. 
If they called him back to plug the gaps, that 
certainly stick8 out where he wuld want to 
contradict Mr. Simon if he could, and he wasn't 
asked the question. There's no contradiction 
about the timing of the Treasury staff coming 
back to enlwte this. They have a fire drill 
coming in on the end of October and have 
strangers caning in all over. "hey m e  off the 
greens of Pebble Beach, look at the report and 

MR. ARELLANO: I want to make a few 

The testimony was he only qressed 

5 say this is a had deal. Yet there's no -- he 

doesn't deny that. Isn't that interesting? 
148 

You'll notice some of the exhibits in 
the faxes in late October going to 

of the important lhings that came 
the State had all 

They weren't here in 

of the information about what this case was about 
at the end of 1992. ' 

edge of the scale, to say what's the motivation 
going on here, stupidity or something else, why 
do they wait until the enb of 1996 to bring a 
claim? Were they imrestigating, finding new 
facts? No one is testifying they f d  out one 
iota of i?formation. All of the allegatione they 
have raised in the case they knew no later than 
October of 1993. 

along, but by their own testimy they were 
having it spoon-fed back to thea in October of 
1993. So then, why wait? Why wait until 
October? Hhy -it until two days before the 

If you look for something to put at 

It's my position they knew it all 

e- 

, -,- 

". . 

_. 

.-. 

.. . 

general election? 
Conspicuous by his absence is Jim Hill, 

who was on plaintiff's list, and probably would 
5 Page 145 to'Page 1 4 - .  
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1 Ken Kelley didn't stay to vind up the 
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not want to be associated with the triaI-or case:---- 
Again, doesn't want to be here, had nothing to do 
with it, not his repibility. Apparently 
wanted results phi& into him in Salem. 

responsibility for the deal. But yet their 
representatives acted as if they could be relied 
upon. And treated and dealt with all the 
parties, including Mr. Simon and Mr. Reinbold, as 
if they were in control of the situation, knew 
the facts, could d e  decisions. 

And now we are being told they 
couldn't, they simply could not be relied upon to 
have read anything they were given. Relied upon 
to make any decision because my client?& P Mr. Reinbold, should have known they were 
basically stepping into the shoes of Treasury, 
they were becoming PXRPs fiduciaries, if you 
accept the plaintiff's view of this. 

And the testimony has been without 
dispute, both f m  Mr. O s ,  Mr. Murphy, that 
the parties dealt with each other at ann's 
length. And to change the rules of the game six 
years after the fact simply is not equitable and 

There's w one with Treasury to accept 

I25 

1 
2 David S i m .  
3 
4 . - of Counsel thryghout the trial. Hopefully, you 
S have all of the questions out of your system so I 
6 don't have to answer any, but I'n happy to if 
7 there are any left. 
8 THB (XXIRT: Is it your position that 
9 

LO profit? 
L 1  HR. ARgLLANo: That's a double 
12 negative. Wbat we know is that the first time 
13 
14 the information. 
15 Mg COURT: I understand that. 
16 HR. ARBLWJ: I am not here to say 
17 that -- 
18 lW COURT: That's, quite honestly, why 
19  I ruled your guy's way about the first meeting 
20 with Murphy. This is a two-edged sword. I bow 
21 I'm putting myself kind of on the horns of a 
22 legal dilema to find it as I did because it 
23 leaves me with a legal problerp. But that's 
24 really what I believe the situation is. 
25 

I think the evidence canpels a judgment 

of dianiesal on all of plaintiff's claim as to 
152 

Your mor has asked lot of questions 

these guys didn't try not to  disclose their 

David Simon was asked that question, he gave them 

Your guys were unwilling to coamit a - 
- Page 149 to Page 15' 
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The parties bad reasonable business 
expect'ations going into this. Your Honor has 
pointed out many times what reasonable business 
people consider, what they expect to have happen, 
what they nonaally negotiate. 

should have expected anything different to happen 
here. He did not think that the State's 
representatives were fools. They represented 
themselves as sophisticated business people. 
This was one of the largest pension funds in the 
nation, Touted it themselves as being 
innovative, great track record. No reason to 
think they went into the deal thinking we have a 
live one here, they'll never find out the true 
facts of the case. 

No one would embark upon this deal and 
have this all come crashing down upon then. If 
that was the fulcrum and basis upon which they 
a s m e d  the deal could be a success, that without 
deceit nothing would work. It just isn't 
rational to think anybody would d e  a decision 

- like that to spend two years of their time 
working hard, not taking any profit out of the 

There'B nothing to indicate my client 

L I  

125 - company, but staying here to wind up the company. 
- -- - -  

qq. He YBS gone. These people stuck around 
. after they were without equity becaus$this was 

something they had started and they m t e d  to 
wind it up and put it to bed if the State didn't 
want to run it. 

as reasonable business people throughout this 
transaction. The Treasurer and staff may never 
accept responsibility for PAMCO. I doubt there's 
anything this Court can do to change that. What 
this Court can do is take a look at the State's 
attempt to use Mr. Simn and Mr. Reinbold as 
scapegoats for the State's lack of political 
process. That's what we ask the Court to do. 

David Simon admitted no wrongdoing in 
the case. He dealt With the parties at a h ' s  
length. He did not jump into the lap of Treasury 
or SHhB and purport to do their homework for 
them, No question. He did not think it was his 
job, as any hinessmhn sitting a m s s  the table, 
to tell his adversary in a negotiation what a 
good deal he thought he had or h the other side 
should negotiate their position. 

They acted, I believe, responsibly and 
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direct lie. They didn't. At least, the State 
hasn't pmed they did. What they did is: 
~ n o w i n c ~  mybe they given a misleading 
stdteknt, I think hey intentionally weren't 
going to help the State figure it out. ken the 
State asked questions, they tried to deflect 
them, slide past then without having to c&t a 
direct lie. 

different than any businessman? 

what I find from the facts. Now I have a legal 
ques tion. 

MR. ARgLIsm): A practicality. Are you 
going to set a new standard for business 
negotiations? 

to find out what the standard. is. 

that question. Your Honor asked a question. We 
tried to address it in the brief. There was a 
question raised by Amfac as to -- well, I'D not 
sure that was the s o m e  of it. In the last six 
.or seven years, the O r q u  courts have roved more 

MR.ARELLAN0: IsLhatanything 

TXB (XXIRT: That's my point. That's 

~ f ~ g  OWRT: First, I'll read mre cases 

I. ARgLwJo: The cases will answer 

toward, I t ~ n k ,  a realistic appreciation and 

1 
2 
3 
4 
S 

1 
0 
9 

10 
11 
12 
13 
14 
15 
16 i 
17 ' 
18 
19 
20 
21 
22 
23 - 

6 ,  

15 
understanding of the relative roles and rights of 
the parties in the business transaction. 

As of 1992 With the decision of onita - 
v. Bronson, the Oregon Supreme Court decided, en 
banc, that in a business transaction where the 
parties are negotiating at m'8 length, there 
can't be a negligent misrepresentation. 

' So what we are left with is fraud. By 
no stretch of the imagination can a business 
person sit back on his hands and watch as his 
adversary, even assuming he understood the 
adversary was laboring under a misconception, can 
that be a basis for liability or far fraud. 

THE COURT: Okay. Thanks,. 

MR. ARXJANO: Your Honor, once the 
additional conqKnsation to Port and PW is 
backed out rent comes back to about $13 dollars. 
There were a lot of additional papmts, 
additional guarantee fees on top of simply the 
lease rate, extra money being funneled to PERF 
and the Port that wouldn't be part of a. 
re-leasing rate. 

(A recess was taken.) 

THE COURT: I'm looking to determine 
what these folks had to Dack on their backs to 
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& their transaction work. Okay. 
I. HRRKDWITZ: Thank you, Your Honor. 

I would like to start with what you-describe as 
the legal issue that derives from fiangs as to 
the nature of the conduct of Siaon and Reinbold, 
in that you're leaning away from finding there 
was a direct misrepresentation. 

April written presentation, the Court found they 
deflected and did not answer the question. I 
think there are four cases the Court should read 
that would be as good authority as I'm aware of 
in Oregon m the subject of whether the conduct 
you're describing gives rise to liability. 

The leading case is Bodenhamer because 
it's a !3preme Court case. The other three cases 
are Williams, Johnson and Caldwell v. Pop's 
BURS. 

Williams? 

huing the April meeting and in the 

-- 
- 

Tgg OlJRT: Are you talking about - In Re- 

HR. McMILAN: No, Williams v. Collins. 
Tz(B CQURT: Okay. 
m. MARKOWITZ: - n e  J O ~ ~ S O ~  case is 

Johnson vc Cofer. All of these ;e cited in our . 
trial memo-. I argued three of them 

15 b 

yesterday on the right to rely issue. 

is the Bodenhamer dry well case. In that case 
the court found, as you are inclined to find, 
that there was failure of proof, or possibly 
there was failure of proof, on the issue if there 
was a direct misrepresentation made as far as 
status of the well. The eouft found it was a - 
deliberate withholding of infonuation, and that 
the plaintiffs had therefore received what was 
incomplete and misleading information. And that, 
knowing they were being misled, the defendants 
took advantage of them and liability was found. 

I think this case along with the 
language @ facts of the other three will . 
demonstrate liability should be imposed under the. 
description yau have given to the findings. 

I think the primary fact of dramatic 
iprtance is a question that was.directly asked. 

the witness stand both s i m  and aeinbold take 
the position that if we would have ever ken 
asked, we would have told the truth. Even during 
aqurmt Mr. Arellano took the position that once 
asked in October of 1993, Simn did tell the 

I think the case that canes the closest 

- 
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slim to be material because the amounts of 
were asked in April of 1991 directly. The- 
question was asked, There's no dispute about it. 
There's no disputgit was not accurately 
answered. It is a fundamental fact which gives 
rise to the liability from their subsequent 
conduct of having one of their number send the 
Austin Company report, knowing it was confusing 
and failing to correct, and even participating in 
the rewriting the Murphy report. 

is the issue the Court raised about the proposed 
finding that the price in this case was not based 
on construction cost, but the price was either 
based on appraisal or something else. For 
purjoses of my response, I wnlt disagree but say 
it makes no difference what the price was based 
on. 

- We should reference the case. 
This is exactly the situation in the e case. . 
In the E case, the purchaser was buying a 
completed construction project, and the price was 
based on what the parties believed the project 
would-be worth upon completion. It was 
uncontradicted the basis of the mice was the 

The next point I would like to discuss 

disbursements having been diverted would have a 
material impact upon decision making, The 
evidence in this case is exactly &ti 

THB COURT: I'm prepared to find that 
, it is highly unlikely that the State would have 

entered into this contract had this been fully I 

I disclosed. 1'11 reread & and related cases 
I 

I know that. 

! the reason why that finding would be so 
1 appropriate is that, as several witnesses 
I testified, the law mandates on an investment like 
1 this that there has to be a risk-reward analysis. 
5 Mr. Murphy% risk-reward analysis was based on 
I what happened if the transaction was successful. 
B That's the reward basis of the transaction. His 
9 I&L, analysis was based on what happened if the 
0 transaction failed, if PAMCO went out of 
1 business. 
2 
3 
4 
5 

and see where they leave me on that. I don't 

MR. MARKOWITZ: I would just add that 

As he explained in his report and oral 
descriptions to the Oregon Investment counsel, 
the security in this was in the building: IK 
used the cost of construction to do this 
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1 completed value. 
2 
3 course of a conversation between the seller and 
4 Randy Pape was that the seller had diverted 
5 approximtely $200 thousand dollars of 
6 construction loan disbursements to his other 
7 building project. This project that was then 
8 uuder construction, if something went wrong, 
9 would be short $200 thousand dollars. 

to That's exactly what later happened, is 
11 that the seller essentially defaulted and wasn't 
12 able to colnplete the project. At which point, 
13 the purchaser realized they were on the hook for 
14 $200 thousand dollars worth of loan proceeds that 
1s had npt been put into this project. 
16 The court looked at the specific issue 
17 being raised here and said that even though the 
18 2 basis of the price was something other than the 
19 construction disbursements, because the fact of 
20 % & w e e o f  a construction disbursement would have 
21 been relevant to the decision making of a 
22 perspective purchaser, it's therefore material. 

What was not disclosed during the 

L 

160 
analysis, as I showed you in several of his 
reports. 

The next point I want to make is one 
thatls extremely minor and picky, but I find 
myself unable to control myself. You've 
described this as potentially 30 percent profit. 
It's not 30, it's 50 percent if it's profit at 
all. 

The testimy about the correct level 
of profit being between 10 an@ 20 percent or 5 
percent to 10 percent, is based on profit, 
percentage of the cost of construction. Here in 
the cost of construction is 24 million dollars 
and total price is 36 million dollars, a 12 
million dollar profit is fifty percent of the 
cost of construction. So we are always talking 
about apples and oranges. It's 50 percent of the 
cost of construction, roughly two-and-a-half to 
five times greater than the levels of profit that 
the highest testimony in the case has given as 
being an appropriate level, It's just a ratter 
of semantics. 

THB COURT: No, that's not picky. 
MR. MARKOWITZ: But I think it's 

25 important. 
- 
- Page 157 to Page 16( 
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1 preliminarily decided there may be a 34 percent 
2 likelihood that under nomil circumstances a 
3 company with this kind of equity structure might 
4 be able to go out into the public and get 
5 investor additions into t h i s  company, that 
6 percentage is tnrmped, it's ruined, if what the 
7 borrower attempts to do is misrepresent the truth 
8 to the lenders. If they do not accurately 
9 portray -- if they do in 1993 what they did in 
LO April of 1991, and it gets discovered, it 
11 destroys that 34 percent chance of attempting to 
12 obtain financing. 
13 Ne have the Morgan Stanley imaging 
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The other issue is: It's nwer-@fitr--- 
As the Court said, in this case we combine the 
three companies toaalyze them because that's 
how they were doh; it. All that happened, once 
you cornbine the three campanies, is that they 
borrowed enough money to build the building and 
create their OWA working capital. They vere 
always respohible for the debt. The three 
companies in combination within PHI were 
responsible for the extra debt. They had no 
profit in the true sense of income. 

If you look at the financial statements 
put into evidence, there is no income declared. 
There were no income taxes paid. There's no 
profit in the true sense of the word because 
nobody has generated any third-party sales. It's 
all internal, all generated by their om 
borrowing from third-party sources that 
encumbered this canpany. 

That's really important to realize 
because that is a principal recognition the 
loaning cwmunity applied to this case. Whenever 
Mr. Reinbold went out to attempt to b o r n  money 
he cmtinued to represent, even into late 1993, 
as he orisinallv had done in A~ril of 1991, the 

1 equity in the rompany was shareholder infusion 
2 for investment capital or capital contribution. 
3 Those were.the terms he was using. He 
4 used it in the April 1991 report that was made to 
5 SHP. And he used it all the way through to the 
6 time he was talking to Morgan Stanley. The 
1 reason why that's important to reccgnize is that 
8 it's ambiguous, at best, and the reader of that 
9 would be misperceived a6 somebody that was 

10 investing from outside the company, w h i c h  wasn't 
11 done here. 
12 
13 that's particularly important. one, I think the 
14 
15 
16 
17 
18 
19 
20 
21 there is no infusion. In fact, it's all 
22 

Now, there are several ream why 

court rejected, and that's my argument that in 
~ r i l  of 1991 when a written memorandrnn was 
handed over, when the business plan was handed 
over to Mr. Murphy, and it described shareholder 
capital contributions fm Barclay of $20 million 
dollars, it is anbipus, at best, and actually 
misleading because it fails to describe, in fact, 

internally generated profit from when they 

-I-- -- . going to make a profit. They knew the profit was - -  
going to be invested in the company. They said 
we are gins to put this much money in. If your 
side knows sane of it was going tob-profit and 
some not, it's not a misleading statement. 

MR. MARKOWITZ: I'm not trying to talk 
you out of your position, but build M it, 11m 

ping to build on hother of your findings that 
Mr. Reinbold is clearly intelligent and 
experienced person who understood how to put the 
best spin on his presentation. 

In 1992 and 1993, when he was 
attempting to borrow money for the company, he 
continued to represent that the some of capital 
was shareholder capital contributions or 
shareholder infusion because he knew that's what 
they would want to hear. It's so much better the 
money had come frbm investors than simply 
generated from internal hwiq from the 
company, its own bonds. 

The reaeon why this is really 
important, particularly in the lailking claim is 
their inability to raise the necessary capital 
and the damage they were doing and 
misrepresentation, is that althoush the Court bas 

' 

director's testimy about why they did not 
invest. And Mr. Hoffen, whp is that managing 
director, has testified that the reason Why -- or 
principal rea60118 why they did not invest is 
because they discovered the falsity of this 
representation. 

At Page 39 of Mr. Iloffen's depositi00, 
which has been submitted to you, he describes, 
'We had investigated on our & what soanagaent's 
cash contributions were to the company, and 
through Brnst and Young's investigation 
detedned that there were no manaqement cash 
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~-.-4\e kind of gave me the impression I knew I had 
- 

contributions to the company.' 

young concluded in,its own investigation that 
maiuqment bad not-made contributions to the 
mapany, that that was an inconsistency that we 
had identified: 

Now, while you may not be ruling it to 
have been a nisrepresentation under the 
circumstances of April 1991, hen this conduct 
continues it destroyed them. Misrepresentation 
of their source of capital, combined with their 
lack of capital, completely wiped out there 
ability to get what they ultimately knew they 
needed to have. 

THE COURT: I made a finding before 
that you start off with a 40 percent chance to 
get this done. I said that's reduced six percent 
by the take out -- pardon me, not six percent, 
it's reduced by, let's say, five percent of 40. 
So it's reduced m g N y  16.percent in and of 
itself by the shareholder takeouts. 

Now, given that they had none of their 
own money in the deal, that further reduces the 
chance of the loan, especially when that is 

Re went on to say that, 'Emst and 

1 
2 they borrowed. 
3 
4 is that some of that is maybe their 
5 responsibility. Some of it 1 lay at the feet of 
6 the State. There's where my strugle is in the 
7 milking part of it. In other words, if the State 
8 wanted to get this more squared away on some of 
9 the issues they should have spelled it out in 
10 their documents. 
11 MR. MARXDWITZ: The point I'm simply 
12 making, Your Honor, is that the burden, the 
u mandate of capitalization, the adequate 
14 capitalization under Amfac, is clearly on 
1s Reinhold, Simon and Kelley. The improper conduct 
16 standard established by Amfac looks to their 
17 conduct including dsrepresentations to 
18 1 prospective creditors. Mow Stanley is 
19 
20 . make everything okay, allow them to take out 
21 salaries. 
22 TAE C#RR I remember Hoffman's 
-23 - testimony, He really said there was that 
24 inconsistency, it was a problem on two levels. 

One, they didn't have m e y  in. Two, wen though 

they would xxm~lly be the case based on what 

Now, the problem with that second part 

identified by them as the one who is going to 

- i 25 I 
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been smoked a little bit, wasn't that bad, but 
sure didn't help when they tried t q m k e  us. I 
don't knm if it meant as much as y% said it 
did. Let's say it vas significantly unhelpful. 

significant factors in deciding to pass on the 
investment. Nheu you look at the track record of 
somewhere between 15 and a 100, it's probably a 
pretty good demonstratim of the facts under 
these capital structures and nature of the 
misrepresentation that nobody would give the 
people the m e y  they knew they needed to have. 

I wwtld like to clarify one final issue 
that's reflected by what Hs. Chamberlain was 
saying to be the money that came into the 
capany. she was using a number that approached 
$15 million dollars rather than the $11 or $12 
million dollars that night be the true gross 
number. 

 he reason for the difference is this 
item of unpaid construction. She was foxgetting 
to  take out the $2.9 dllion dollars still owed 
for construction. Properly you can't create 

MR. MARXDWITZ: He said both were 

working capital by not paying your bills. They 
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owed, in addition to the $%?3millim they had 
paid, another $2.9 Qillion of construction to 
Fletcher Wright. when p take all that :out, all 
of the rent, you add up beyond $11 million. when 
you back out other8 you go way kp&f@h& 

She r e f e d  to $1.07 inillion of 
pre-June 1992 repayments. That's just what came 
out of cloaiq .  We have testimony after closing 
there were further PAMco distributions that came 
out. 

TBB CCURT: '12lat's the $7.4. 
MR. HARI(DwITz: $740,000. The 

combinatim of payments out of closing and 
afterwards. 

TIE COURT: $1.81, right. 
M. "IT%: He gave you examples, 

finders fees.. 
llIB CQURT: I understand. % a t  p l v e  

got is $1.81. You've got $1.81 plus, let's say, 
$150. In round nwbers, 2 million bucks. That 
is if you disregard TIM3 expenses, which you 
indicated you're phg to do. . 

lIiB CCURT: I am. 
HR. "IE: Ignore $5.5 million 

25 used for restricted cash, despite the 
Page 165 to Page 1 6 t  
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representation of Mr. S h n  this would be in 
addition to  restricted cash. The result is &en 
you take out the restricted cash, the $2 million 
dollars, even adding back TIMCO, it 's s t i l l  only 
$4 million dollars they had i n  the company. You 
put in restricted cash and they were up to almost 
$10 million. They don't have their $11 million 
dollars once you take out these substantial parts 
o r  any really part of the salaries and $1.81 
million dollars here. 

THB COURT: AS fa r  as I'm concerned, 
I111 make a finding we are dealing With $2 
million dollars. I agree that Simon was not 
particularly clear about restricted cash. But, 
by golly, i f  the State wanted to straighten that 
out, they should have; okay? And they didnlt. 

A t  some point, somewhere, SCQ@OW, the 
State has to bear sane of the responsibility 
af ter  paying a l l  of the mney in the civilized 
world to put this deal together just so they 
could lose a l l  of t h i s  mney for not spelling 
things out pmperly. 

MR. MARKDWITZ: A minor point. 
~ r .  Arellano mentioned bankruptcy as being 24 

25 sanething that would only be a t  the choice of 
3 l r  
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2s are  control, improper conduct and causation. 

-I _ -  

LIC  

PERF. I think, i f  Your Honor is interested i n  
the issue, you simply have t o  read the 
intercreditor agrement t o  see that applies only 
i f  we are able to deliver possession of premises 
t o  the port. That delivery can't occur i f  i t 's  
i n  bankruptcy. That was the determination of 
counsel a t  the time. They believed bankruptcy 
m l d  effectively create a default. 

TEB COURT: Here's the bottom line 
about that. That whole scene going on afterwards 
is not a major issue in my analysis of the case 
unless you're trying to make sanething out of it. 
It won't get the case decided i n  my mind. It's a 
footnote, i f  you will, i n  the total  scheme of 
things, 

MR. MARKDWITZ: 'swo final legal points. 
.one is Mr. Arellano continues to emphasize, i n  
his brief and advanced h t r i a l  and argued 
throughout the t r i a l  and closing argument, that  
no one was looking to Hr. Simon t o  have 
capitalized the company. 

I don't dispute that factually. Never 
have. But when you read Arnfac you'll see that is 
not a determinative factor. The factors of Arnfac 

- 
4.1998 l?l 
1 
1 intent. 
I The misrepresentations tha ta re  ~ 

1 

None of those require there has been any specific 

described i n  M a c  - as giving r i s e i o  liability 
) include a variety of different kinds of 
J misrepresentations. That simply i j n t t  a 
I requirement of the cases in  this state, 
3 Finally, I think a very important fact 
3 or important legal point raised by Mr. Arellano 
3 is the - onita opinion. I will concur that it 
1 would be important for the Court in reaching its 

ultimate conclusion i n  the case to  read the W t a  z 
1 opinien along with the four w e s  I suggested be 
I read. 
5 
6 
1 
8 
9 
0 relationship transactions. The onita - case 
1 
2 
3 
4 
5 

- 

As Mr. Arellano correctly pointed out, 
- Onita'qressed what we believe to be Oregon's 
current -- our suprecoe Court's current opinion on 
the way i n  which business people are to  conduct 
themselves in aw'o length, non-special 

demonstrates where there is a claim based on 
negligent misrepresentation, that there will be a 
level of protection given to  the business person 
who has furnished improper or untrue infomation. 

But the key distinction here between 
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the four cases I've cited and the @& opinion 
is negligence, a mistake that was an unreasonable 
mistake. Or here with Simon or Reinbold's 
position we have a situation where they intended 
t o  take advantage. 

under the preliminary findings, nothing 
by Y o u r  Honor this afternoon and this mmhg 
that 1- you've stated repeatedly you believe they 
intended to  evade the question, that they knew 
the truth and that they knew Mr. Murphy was 
deceived, or at least Mr. Murphy was confused and 
they allowed h i m  to continue under the 
circumstances to pass along false information. 

That's not an - onita case. It is, 
instead, one of the four cases or fa l ls  within 
the four cases I've cited, h a u s e  their 
knowledge and their intent as you have described 
it, I think that the ultimate determining factor 
i n  why what the Court determined was respective 
findings that l iabi l i ty  mt be imposed because 
of their substantive knowledge and intent. 

With that, I conclude. I would like 
to, also on the record, concur in  the Court's 
off-record aments  about the quality of Counsel. 

25 I?II very impressed with Counsel. I've enjoyed it 
3 Page 169 to Page 172 
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and I think their representation of their clients 
has been a true honor to our profession. 
.* THE COURT:- Okay. I'm going to tell 
you'wiat I've t d . '  ~ h e n  I get done tell me 
what areas or concern you have, where I did not 
make facts you think are appropriate. I'm not 
talking about the legal conclusioas I reach, just 
the facts. 

defendants did and didn't do. These are things I 
put under the headhg they are not misstatements, 
but they helped perpetuate the false impressions 
that people had: No information about 
self-funding at the 4/91 meeting. No one let 
Murphy or anyl)cdy how about the Fletcher Hright 
bid which was in their hands at the 4/91 meeting 
or thereafter. 

No new infomation is provided at the 
rating agencies' meeting, although that's not 
compelling. It's one of the minor factors. 
Exhibit 4486, the assumptions and financial 
projectians, talks about investors putting in $20 
million. 

remember if it's Simon or Reinbold who said this, 

You beard my cwents about what the 

And I kind of agree With -- I can't 

114 
1 but the details were much in flux at this point. 
2 But clearly, they knew they were not going to put 
3 in more than $2 million. And once Earclay left 
I it was very questionable whether they -- 
5 according to Mr. Reinbold's own testimony, 
6 whether he could have even come up with a million 

8 I know there's tremendous difference 
9 between his statement of net worth in real estate 
10 business &I how much you can m e  up with in 

' 

11 cash. He clearly came up with saw cash, but he 
1 said it would be a struggle to cane up with a 
1 million bucks. 
14 I had listed some of the same things 
15 Mr. Markowita raised about what happened later, 
16 the 5135, Banque Belge information, 5147, agenda 
17 for the 4-6-93 meeting, existing ownership and 
18 equity contributions is what I'n referring to. 
19 5225, earliest presentation to Us Bank. 
20 The Morgan Stanley deposition. The information 
21 about the surety bond. I've pt to tell you, 
22 Mr. Markowitz was raising mjor issues about the 

'13 - surety bond. I don't place a lot of importance 
54 on that in this sense: Quite honestly, if I was 

where these guys m e  as late as this was in the 

7 to put in. 

-3 - -  

175 
transaction, I wouldn't fund the surety bond, 
which makes me want to know if they were not a 
little naive. They didn't want to-put money in 
so why did they think anybody else%anted to? I 
understand why they didn't want to, but I don't 
know why they would think anybody else would jurnp 
to put money in. 

part of the problem. Wen you secd the Fletcher 
Wright design aaterial but don't send cost 
information, it leads me to believe you're trying 
to finesse. Not lying, but letting people exist 
in their abysmal ignorance. 

I agree with Murphy that somebody told 
hirn this is the best we've got at sane level. I 
don't think you folks can pnwe it was Simon or 
Reinbold. The best evidence is it was Kelley. 

5077, when Simon corrects the language 
to talk about the project fund, but doesn't 
correct the amunt. It's absolutely not a lie. 
Not a lie. It's true. But it does perpetuate 
Murphyls ignorance. I guess that's 5115; when 
SHhB indicates $36.625 wwld be used to build and 
they never corrected that. 

This is not a misstatement, but it's 

Now, I talked about them trying to get 
~ 

176 
1 away from some things when the State started to 
2 get close. Mr. Markowitz gave a list of the 
3 'Remqer things, those merits about Bryant. 
4 It's true, but not important in my mind, not a 
:m 5 major factor. 

actually vali easons for that. 

13 and didn't get it. I find S e y  was concerned and 
14 was told to keep her m t h  shut in a very polite, 
15 proper fashion. Kelley tells ua in his dep the 
16 State didn't know. They knew the State didn't 
17 know. 
18 I think he's statements about keeping 
19 the construction contract out at closirrg being 
20 the activity of these folks. I find that 
21 credible, Simon tells not to talk about it, will 
22 affect negotiations. Simon talks to Sego. I 
23 find that part to be a little weak. ReiRbold 
24 talks to Sego. That's a little stronger. Sim 
25 rubs out the price at the Fletcher Wright place. 

who wrote the 
letter that there are valid business reasom for 
doing that once you get outside the all-hands 
eam. He may have had a dual motive, but I dorklt 

ot of reliance on that because there are 

ibhmmkd Combs for some information 

5 'Page i73 to 'Page 1' 
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1 
2 
3 
4 the evidence? 
5 MR. MARKDWITZ: Shall I start on behalf 
6 the plaintiff, Your Honor? 
7 THECOURT: Finewithme. 

9 
10 
11 saying for the last day? Some of the things 
12 you've already cowred. I don't know if you need 
l3 to talk about those m. 
14 TIIB COURT: You can assume if I.said it 
15 during the last two days, it stays the same 
16 unless I change it. One thing I changed, I 
17 changed my numerical analysis by one percentage 
18 point in regard to likelihood of a loan after I 
19 heard f m  Ms. Chamberlain. She didn't change me 
20 a lot, but she swayed me a little bit. If I made 
21  it without changing it, you can assume it's still 
22 part of the record. 
23 - MR. MARKIIISITZ: You're not inviting us 

factual findings they want me-to make in regard 

to milking in general that I have w t  made? Does 
anybcdy have a factual finding they think I 
should be d i n g  on the record that is merited by 

170 

8 MR. W W I T Z :  I think you should -- - 
are you asking about a factual finding now in 
contrast or in addition to what you've been 

Sego's comments were interesting. when 
you Were doing this did you lie? Did you lie? 
No. Did you tell them everything? No. Rer 
cments were, wZ were trying to acccumdate both 
sides. Which complies with gaps and not talking 
about capitalization and funding. That's what I 
took out of it. 0 
sjise as&or information regarding 

PAMCQRP. SHE asked for the information 
regarding the percentage of PAMooRp's 
capitalization by each p 

capitalization from him or them. Are all things 
where those -- none of the things I mentioned in 
the last two sections do I consider to be 
misstatements. None of the things I've mentioned' 
in the last sections do I consider to be direct 
fraud per se, in other words, lies, All of those 
things were, when I made my finding there was 
attempts to not provide full information when 
they kuew the State was messed up, that's part of 
what it's based on. 

have not done a ccmplete analysis. !&o has 

'pal which was not 
furnished. A n d l a d  &s *ut 

1'11 be the first to tell you that I 

24 
25 TiiE COURT: You can say, here's an 

to reargue any of the pints we've talked about? 

- -- - -  

issue the Court of Appeals will need a decision 
on for you to come to a conclusion, or we need 
this clearer on the r w r d ,  and I-'ll do it. I 
think I covered most of the fact& findings 
about this case as we've gone along, probably to 
the dismay of Counsel who were trying to argue. 

k y k  I'm springing this on you. If 
you want to take 20 minutes or 30 ninutes to take 
a look at your notes about things you want me to 
find, I'll be glad to go in there and give you 20 
or 30 minutes to SrgXiZe your thoughts. Would 
that help you? 

HR. MA"ITZ: If I can look at my 
notes for a second. 

THE W T :  Anybody that wants that 
time, 1'11 be glad to give it to them. 

MS. MAMBGRtAIN: I would like at least 
10. 

TEE COURT: Basic elements of fraud. 
Was there a misrepresentation? Was there 
reliance? I think there was. That's what Hr. 
Arellano was a g i n g ,  that there was not in fact 
reliance. I find there was. Stupid reliance, 
but reliance. 

25 E. iXhMBKUM: Materiality. 
~ 

180 
1 TilE COURT: Materiality. I think I 
2 made aments about that wben ym~ and I talked 
3 right at the end. If I'm missing something on 
4 that, you have to cover me. fie whole right to 
5 rely qwstica factually, all that stuff about 
6 hiding versus afsstatements versus perpetuating, 
7 where I'm not sure when I'm going to end up 
8 legally, that all, in lay mind, goes to the 
9 question of misstatement. It's all aspects of 

LO that. 
11 
12 
13 
14 (A recess was taken.) 
15 Ilp. =Tz: Your &nor, starting 
L6 
17 
18 
19 
20 
21  time. 
22 m8 CWRR No, i found the $2 dllian 
23 
24 
25 

If there's mething other than that in 
any area I've not m r e d  factually, then you 
folks need to tell me. 1'11 give you 20 minutes. 

with findings on the milking, we would request a 
specific finding that the $2 million dollars of 
repayments anb- excessive salaries constituted 
milking d e r  the-circumstances of -- in light of 
capitalization of the company as it s t d  at tbat 

dollars. What I found is that a loan reduced it 
by six percent, five percent, fm 40 to 35 
percent likelihood in and of itself that they 

.-_ 
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would get the loan. Not an enomus differTe, 
but a difference. What I haven't done is drawn 
the legal conclusipn. I've intentionally done it 
thatway and actually put a number on it so when 
the Court of Appeals looks at this we don't have 
to do this over again. Either they think that 
the numerical submission of my analysis of the 
evidence constitutes materiality or it doesn't. 

matter of fact, disagreed on that very topic at 
lunch today. He know it's a close call, and I 
believe it's a very close call on materiality. I 
think that's just the way it was in reality. I'm 
not prepared to do that yet. I will pull the 
trigger on that to make a final conclusion. 

damage isme:. At sane point, you would need to 
make a final determination as to all of these 
claims, we would request you utilize the 
following figures. If the Court were to find 
fraud, that wuld be $61.7 million. Under 
piercing it would be $34.5 million. In the 
alternative, if the court were to award piercing 
damages only for the amount milked Mder the 

I've met with two judges who, as a 

m. MARKDWITZ: The causation and 

25 circumstances it would be $2 million. 

182 
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Alternatively, if the Court were only 
to award piercing damages €or the excessive 
salary increase, it would be $28,030 against 
Simon and $58,333 against Reinbold. It doesn't 
take a lot of analysis to figure out our 
preference. We've listed them exactly in order. 
We think the Court ought to go down the list with 
them. 

factual finding on the issue of whether Mr. Simon 
acquiesced in the salary increases that were 
given in January. I think that's important under 
the authority we cited in plaintiff's last 
memorandum, The authority in the Briggs 
Transportation Company case indicated that one in 
a control situation or controlled setting who 
simply acquiesces in others making the decision 
can be held responsible. 

TXB CDUAT: Here's my finding: I 
don't think Simon was in control on this issue. 

I don't think the Court has expressed a 

m. HARI(0WITz: okay. 
THB UXJRT: I strongly suspect Simon 

23 - 
24 
25 - see where I am. 

will be on the hook for fraud, or he's not going 
to be on the hook. But I'll reread that case and. 

-_  - -  
u, 

I 183 
. -- -. __ 

MR. MARKDHITZ: On damages on the 
milking, we would like a finding that the -- to 
the extent you find there was milk& on a 
dollar-for-dollar basis, it caused a loss to PERP 
because every dollar not available to pay 
creditors was paid by PERF. 

THE COURT: hue. 
MR. MRRXMJITZ: We would also like a 

finding to the extent you find improper 
conduct - - 

THB COURT: 'But here's what I think: 
That doesn't get you where you need to be 
necessarily. 1'11 tell you why. It wasn't 
amilable for creditors, but I don't think that 
autmtically constitutes milking. To be milking 
way back when, rather than bad business jtQmeut, 
I've got to find that it had consequences beyond 
the fact that creditors didn't get paid. If I 
simply applied the dollar-for-dollar fonda, 
every bad business judgment would result in 
personal liability. He know that's not the 
ptandard. I'm not addressing it as a basis for 
liability, under Amfac the second part requires 
-- the third part requires some sort of - 

184 
1 THE COURT: If you get past improper 
2 conduct, you have two levels of causation. I 
3 agree with you. One is a dollar for dollar 
4 result. The second and m r e  tough one is: Do we 
5 go beyond that because of change in ability to 
6 get the loan? That's a big one for Mr. Reinbold 
7 in this area. 
8 MR. MARKOiiITZ: We request a finding on 
9 that if you get past the first issues. 

10 THE COURT: I agree there is a dollar 
11 for dollar loss der Amfac. It's the loan 
12 thing. Quite honestly, I think you can assuae if 
13 I don't find milking to be sufficiently material 
14 to affect the lcan issue -- in other words, if I 
15 find it's not materiality, another issue I b v e  
16 no doubt the Big Court in the Sku Will be 
17 advising me on whichever way I rule because I 
18 think it's a close call -- if I don't think you 
19 affect the loans, I'm not sure the 
20 dollar-for-dollar thing alone gets you where you 
21 need to be. 
22 MR. MIw(DW1TZ: One extremely important 
23 set of findings is described in the case 
24 where, if the Court does not find fraud because 
25 of a failure of the plaintiff jo.satisfy. Lhe - 

- Page 181 to Page 184 
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clear and comrincing evidence standard as tKEep 
or more required e l emts  of proof, that Mpf 
suggests he then ne@ to re-analyze those same 
issues under the l k  burden of preponderance of 
the evidence set forth for the misrepresentation 
or conduct under the piercing the corporate veil 
theory. 

In fact, d e s  very clear the same 
conduct which could have given rise to a fraud 
claim can also give rise to a piercing claim 
where the plaintiff has failed to met the 
tougher burden but can meet the lower burden. 

finds there's not fraud, then the question needs 
to be addressed, wculd those reasons, those 
factual failures to have established fraud when 
measured against the lower standard of proof, 
allow piercing of the corporate veil based on the 
misrepresentations that you do-determine under 
the preponderance of the evidence? 

TAg COURT: 1'11 read M a c  again. 
m. ladummz: w y o u .  
I think everything else we would want 

Our request would be that i f  the Court 

- 
would be conclusiaos that would-follow after we 
hear the (hurt's Opinion tanorrmw on the law. 
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TBB m: Ms. Cbamklain? 
Ms. CEMBRLAm: I will appreciate 

factual findings with respect to the m t  of 
capital that went into the operating company. If 
the. Court would permit me to briefly -- I believe 
based on the rulings I've heard th is  i s  where we 
are. $36.84 is the project fund. $24 is the 
actual obligaticn to Fletcher.- At the end of the 
day it was $24, ach is a cabination of money 
paid plus uupaid m t s  to Fletcher. 

I believe the difference here is $12.8. 
I believe the Court acknowledged we could have 
credit for the $500,000 the Port negotiated as 
papent to us. 

"E aXRT: I'n not ~ u r p  1'11 give you 
that. 

m. CfINmLm: All right. 
If we are going to talk about money 

that went in, we have the nillion dollar of 
advances. If we're going to take that out as 
milking, I think ye need to add that in,  advances 
frola Barclay Associates, Richard Barclay and 
Michael kinbold. Then I understood we got 

,24 credit for the perkins overpapent that was 
refunded. 

- -- 
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TEB mwi: NO. I didn't cause you any 
difficulties with the money that went to &ins. 
I don't give you credit for the money that came 
back from Perkins. The fact is, it ks not 
contemplated to be part of -- no, you're right. 
Here's what we'll do: T ~ e  out thePort, for 
s-we. fa far as I'm concerned, that 's the 
equivalent of income. The Perkins refund 
probably is in. Now, do we have to take off, YOU 

said, $24 to Fletcher? Did you take off the one 
point whatever it was'you paid directly? 

that yet i n  the calculation. It's $1.16. 
Earlier today, the Court asked me what did it go 
for, We knw it didn't go to Fletcher. I 
represented to the Court it went to pay for 
flooring. par t  of it did. About hall of it, as 
I understand it. The remining half is 
associated with obtaining DBQ p d t s  for the 
paint -tion inside the facility. It goes to 
CIi2MHil1, licensing and fees. It's paid directly 
by the operating company, not by Barclay. 

MR. MARKDwITz: Your Honor, again, the 
exhibit prepared by A. Sickler as a result of 
his review was that the total construction cost8 

MS. CBAMBEI(LAIN: I haven't addressed 

188 
were $23.13 nillion. That's what needs to ccme 
off of the project fund. 

from. If I put a project together and I've got 
saue wetlands on the project, I've got to get 40 
thousand agencies to buy off on them, 1 consider 
those part of the cost of developrent. In my 
mind, that's construction costs, okay? It is the 
equivalent thereof. So you can assume it is $11 
point whatever. . 

made before the company ought to ke -- 
big question in my mind. 

$1.07. 

TEE COURT: Here's where I'm c d n g  

KR. MARKOWITZ: Ne disagree advances 

Tzlg CWRT: I understand. That's the 

Ms. CHAMBWXN: Inan repaynent was 

MR. NtRRRiITZ: $1.81. 
THE m~: NO, $1.15 or  whatever it 

was you paid for fees and floors and a l l  that 
stuff. 

MR. EURKOWITZ: That is $25 dllion. 
THB COURT: You're doing it a t  the top 

MS. CHAMBERLAIN: Let's see. That's 
and she's doing it a t  the bottom. 

$1.16. 

s.. 
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1 
2 in. That's the distinction I'm drawing. I think 
3 
4 exhibit. 
5 
6 Ms. [RFhlBWLAIN: I believe I 
7 understand it. I believe I did not agree with 
8 it. 
9 TEE COURT: That's okay. It does away 

10 with your anpent that as long as we ended up 
11 with $11 million in there, what are you talking 
12 about, Judge? That one doesn't fly if you want 
13 to add the million dollar advances. That's not 
14 what the contract called for. 
15 Ms. (BAMBWLAIN: The contract 
16 language, Your  Uorior, I don't see where it says 
17 ne begin. 
18 TEE CURT: The shareholders shall 
19 atpee to make available to PAMm on an as-needed 
20 basis during the period conm~encing on the 
21  beginning of the construction pericd, a d  
22 terminating on the third anniversary X $ollars. 
23 "be starting date of when these SUBS are to be 
24 made available is the beginning of the 
25 construction period. So, if they are in before, 

ohligations to the State, then they would not be 

it's a distinction that is valid wd on our 

Do you understand what I'm saying? 
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. _  

TtIg ONRE So that's $22.77. 
MR. MARp;owITZ: "hat includes 

. pre-incopration_advances. 
"3 COURT; Let ine think about that. 

That's something 1 want to think about, okay? 
Ms. CHAMBERLAIN: Okay. 
MR. MKOWITZ: Your Honor, on this 

- -  

issue can I outline how I think it should h L  
allocated? 

THECOURT: Sure. 
MR. MARwrwITZ: The $36 -- to calculate 

what was in the company after construction, which 
I think is the relevant issue, you start with the 
$36.84 million dollar project fund and subtract 
the total of construction costs both paid and 
unpaid of $25.13 million. 

TH8 COURT: Okay. 
MR. MARKOWITZ: That leaves $11.71. 

We'll concur the Perkins reimbursement is added 
back in. Therefore, what we come up with is 
$11.845, is what the findings shouldbe was in 
the coplpany prior -- just as a result of the 
money that came in through the difference between 
the project fund -- - -  

25 THE COURT: We are talkins apples and 
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oranges in a way. The question is what did the 
contract with the State call for, which is the 
argument she wants to make. Was this wney in 
the cccnpany at the beginning of the construction 
period? 

MS. KANgR: No. 
TEE COURT: Had the loans already been ' 

m d e  as of the beginning of the construction 
period? 

Ms. CHAMBERLAIN: Yes. 
TAB COuRTt Then they don't m e  in. 

You've got to understand what I'm saying here. 
We are dealing with something on two levels. If 
we deal with what is a reasonable amount of 
capitalization then they should be in. If we 
deal with did the capitalization of the ccmpany 
meet or exceed the requirements of the contract, 
then they don't come in, 

And the reason is the contract does not 
speak to any monies paid or loaned prior to the 
beginning of the construction period. That's 

22 what it says. Do you understand my point? For 
?3 - those issues where the question is the 
24 reasonableness of capitalization, they would be 
25 - in. On those issues, did PAMCO w e t  their 

. -- - -  
\~ 
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then it's hard for ne to find that they 
contemplated -- were they aware from any of the 
documents there was pre-incorporation debt in 
there? I suspected they were.' 

XS. CEAMBEUIN: They were. 
MR. WKONITZ: I don't remember any 

evidence they were aware of continuing 
pre-inmrpration 3ebt. 

they were, then they needed to change the 
contract language. It says you shall make 
available during this period. 

MR. "0: An amount not to exceed. 
IRB CDURT: I don't think this is a 

TBB CUJRT: The bottom line is: If 

crucial issue in the case for this reason: I am 
not decidiq this case on a .capitalization 
theory. I think it's a close call whether they 
should have taken the $5.66 out or not. Rut 
since 1% not deciding this based on 
capitalizatiaa, it's not a crucial question and 
I'm not hitthg you with the $5.66, mainly 
because the State otlght to be responsible for 
something amund here, What I am say@ is: If 
the money was in before -- is it mlidly 
considered loans or capital?. Did they get it - 

- Page 189 to Page 19; 
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E. MRMBBRLAIN: Isn't the real 
question whether or not they took it out 
the-period a t  is$ei not whether they* it i n  

during that three year window, isn't it part of 

wouldn't suggest i f  it paid $12 million dollars 
t o  the operating company the da befo e the bond 
closed, it couldn't be counted f o this 

--v 1 back? Yes. 
2 
3 
4 -. 
5 before the period a t  issue? If i t ' s  available 
6 
7 the contractual ch tmen t?  Surely the State 
0 
9 
IO 
11 capitalization quest ion? 
12 MR. MARXDWITZ: It was a l l  spent 
13 . before. It wasn't a $1.8 invested before still 
14 sitting there. It was a $1.8 that was spent 
15 before that was memorialized by some ongoing 
16 obligdtion including notes. I t ' s  money that i s  
17 gone before this time period. 
18 TEE COURT: 1 understand. She's saying 
19 if I'ddinging them for taking out, I ought to 
20 give them credit for putting it in. I'm not sure 
2 1  that I do. I 'll think about that one. He have 
22 two things to think about. Really one thing to 
23 think about. That's whether shareholder advances 
24 ought to be part of this capitalization. I ' ll  
25 think about it. 1'11 make a note. 

1 Next? 
2 MR. ARELLANO: I would like a factual 
3 
4 
5 THE (XWRT: Yes .  
6 MR. ARgLLANo: A finding Nr. Simn did 
7 not receive the shares until June 26th of 1992. 
8 - THB COURT: Yes. Although they were 
9 issued before then, he didn't receive them until 

10 after -- I don't take any sinister implications 
11 f m  that, which I think Mr. Markowitz was trying 
12 to suggest, but that's a fact. They were issued 
l3 before and received after. Quite honestly, in a 
14 closely held corporation I'm not sure what i s  a 
15 controlJing date. 
16 MR. "3: I request findiugs that 
17 Mr. Simn was not a shareholder or principal of 
16 any company prior to that time. 
19 THB a!URT: That's the whole question 
20 of issue, but not receipt. That's a good 
21 question. I don't want to send you on a fool's 
22 errand, okay? I seriously doubt there's any case 
23 - anywhere that discusses that distinction. Am I 
24 probably right? 
25 MS. KAME: Haven't looked. 

I ,  

I"ui 

194 

finding, Y o u r  Honor, that Mr. Simon was given a 
five percent interest equity in PAMCORP Holdings. 

_-- - -  

-I KR. MARKDWITZ: None we're aware of. 
Bow's that? 

TEE COURT: Here's what I%prepared to 
find: That there was an agreement%iat ML Simon 
wwld have received the monies in question -- 
pardon me, the stock in westion. -That the 
contractual obligations of a l l  parties were i n  
place. That Mr. Simon had not yet done the 
formal act of That's what happened 
so that's what I'll find. 

HR. ARELLRND: There are a couple other 
findings I would like to address that I'm not 
sure p addressed as to the April 2, 1991 . 
meeting the State, and SHhB had the four key 
documents we've been discussing in  the case, 
Exhibit 154, the August plan, Exhibit 155 the 
October plan, Bxhibit 20, the Letter of 
Understanding, and W b i t  21, the all-hands 
memorandum. 

?IIB CWRT: You've got such a finding. 
If they didn't read it, they a l l  should have. 

MR. AREWMO: Following the April 2, 
1991, meeting, Hr. Simon sent Mr. Murphy, prior 
to the issuance of Mr. Murphy's report, a package - -  
of information which inclUaea construction cost 
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disclosed a t  between $10 and 13 million dollars 
for property tax purposes. 

THB COURT: No, if you could do a l l  of 
the math, that the value of the building would be 
$20 million a6 adjusted down to $10 to $13 
million, i f  you did the math calculation. 

one you've got. Hhen a person from out of state 
is analyzing something l ike that, not lolowing Ihe 
intricacies of each'state's property tax 
calculations, as Xr. Murphy said, there are times 
when -- one of the few times I agreed with bin -- 
he said there are lots of states where your true 
cash value and laxable value are not the same 
thing, O f  a l l  of the things I fault Murphv for, 
I fault h i l p  least for that. That's the kind of 
information that you need to  be an expert i n a  
area to be ahle to figure that out fnm that 
statement. If he had asked a l l  of the right 
questions, could he have gotten to the right 
place? Yes. 

you're right and probably the more important 
point is not what was provided, but what SHbB 

1'11 tell you why that's the weakest 

MR. A R ~ L I ~ E K ) :  your 1?0mr, I think 

25 took from the document, which is their notation 
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as to why are they showing $10, $13 million 
dollar cost of the construction. 

. THB a"& Yeah, no ing. Like I 
sdid'all along here, if a to make a 
factual finding they had o actual sis to rely 
on Austin Canpany report, that one 
tripled. 

MR. ARBLLANO: Your Konor mde 
statements about Mr. Combs asking for the 
construction contract. We've had three witnesses 
after Mr. Ws, Mr. Got, Mr. Nuir and Mr. Nessly 
who all say they don't recall Mr. lbrnbs ever 
asking for the construction contract at the 
working p u p  meetings. I request a finding that 
the State representatives at no time asked for 
the construction contract. 

THE (XXIRT: I disagree with that. I 
disagree with that. They bad it in there that 
these folks were supposed to provide it. Goe 
said he found these guys didn't want to provide 
it and talked their way out of it. That's what 
Goe told me. 

statement? 
MR. ARELLAEIO: In tern of Mr. Comb's 

TAB (XXIRT: I'm not sure if it was 
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side wanted it in 

they'll n m r  do it, never lied abut it, just 
never provided it and talked their way out of 
having to provide it. That's what I find. 

documents? 
m. MhRKfBITZ: You mean closing 

TIE COURT: That's what I mean. 
MR. AlELUNO: The matter was 

negotiated at arm's length in this transaction. 
TKECOURT: Yes. 
MR. ARELtAEB): And neither the State 

nor its representatives ever asked the PAMCO 
shareholders for financial statements or personal 
guarantees. 

TAg MXIRT: Yes. 
MR. ARKl&W: Apart f m  Your Honor's 

feeling on the subject, the parties themselves 
never treated source of capital, construction 
cost or developer's profit as material to the 

- transaction. 
MR. MARKDWITZ: Can I hear that again? 
MR. xmLkti0: The Darties never 

J 199 
treated s o m e  of capital, construction cost or 
developer's profit as material to the 
transact ion. 

MR. MAIWdITZ: I would dii&ee, 
specifically on cost of construction, since 
Mr. Murphy said he thought cost of construction 
was material to his analysis in the event of 
default . 

THE CWRT: What I have already found 
s theyrties, actually Murphy, thought it was L. It eventually had a practical effect on 

this transaction in two or three different ~ a y ~ .  
What didn't happen is the parties never 
negotiated any of these terms into the thousand 
or so pages of contract in this case that now 
fills six large three-ring binders, not a breath 
of any of that is found in any of those pages. 

So for findings, there's a difference 
between the factual imprtance and the legal 
importance that the parties decided to give it. 
I think it's factually important. I think even 
Murphy kind of thowht i t m q  fartually 
important. I can tell you why but I don't have 

mrr)cr,a\ 

4 
5 rents, etc. 

1 But I'm the first to agree the parties 
2. never memorialized any of those issues into the 
3 contact that they took over a year to negotiate 
4 and paid almost -- well, hundreds of thonsarais of 
5 dollars to all of their respective lawyer& 
6 That's where 1'11 go on that issue. 
7 MR. A"0: Next, after bond cloaing 
8 Mr. Simon was not involved in any of the 
9 financing negotiations or efforts of PAM(X1. 

LO 
11 prepared to find, N e s s  they haye scmething 
12 startling, that he was not involved in any 
13 meaningful way until we got to the end of the 
14 trail when things were going wrong. If you have 
15 
16 - . MR. MARKOWITZ: Only intfx-pretqtion of 
17 
18 
19 
20 
21 as making decisions -- 
22 THE MURT: That's what I'm talk@ 
23 about. I don't renetnber anything to lead nte to 
24 
25 

- to. Be talked about releasing the hangar and 

200 

- 

THB COURT: I think I'm just about 

. something startling to tell me -- 
involvement. There's testimy from k$. Simon he 
was, at.least, made adre of the raises, 4 
Xr. Kelley testified he was -- that, at least, 
Mr. Simon was being kept apprised of it. As far 

believe he was until we were late in the 
transaction when the whole place was going upside 

- Page 197 to Page 2 
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XR. ARBLLANO: There was a l o t  of 
d i s p s s i o n  concerning statements and 

4 communications sent  t o  lenders. I want the  
5 record clear :  nr. simon wasn't involved i n  t h a t .  

7 PBRP i n  October of 1993, we agree. 

9 upside dovn, which is r e a l l y  the  October 1993 
10 time frame, he's back involved. I know what 
11 you're ta lking about and I don't f i n d  he was 
12 involved i n  any of those. 
13 WR. ARBLLANO: And t h a t ,  i n  April of 

15 
16 
17 
18 
19 

21 XR. ABBLLAWO: April of 1991. 

6 XR. URKOWITZ: Hith the exception t o  

3 
8 THB COURT: Right. Once they were 

14 1991, the S t a t e  and its representat ives  knew vho 
the prospective contractor  f o r  t h i s  deal vas, 
knev the construction method to he used i n  t h e  
deal, and knev uho t h e  engineering firm involved 
in  the deal  was, t h a t  i s  Eovard S. Wright, to  
contract t h e  STRARCE construct ion method.. 

20 HR. XARKOWITZ: What date? 

22 TEK COURT: I so f ind.  Anything e l s e ?  
13 WR. ARBLLAWO: Xr. Simon's $500 note  

. 2k was not material t o  the  company's l a t e r  -- 
25 TEK COURT: I don't remember. What is 

202 
1 it? I t  vasn't mater ia l .  I don ' t  know what it 
I vas. Is t h a t  money f o r  shares? 
3 XR. MRKOHITZ: res ,  Your Eonor. 
4 TEB COURT: Bo, t h a t ' s  a d i f f e r e n t  
5 si tuat ion.  That vas  c l e a r l y  not ,  i n  and of 
6 i t s e l f ,  material. B u t  t h e  nonpayment of shares ,  
7 how much was it? 

9 TBK COURT: Sua t o t a l  of $20 grand can 
10 be added to  the i ssues  in milking. Did they pay 
1 f o r  t h e i r  stock on top of everything e l se?  Wo. 
12 It 's a peanut i n  a g i a n t  mound of them i n  t h e  
13 t o t a l  amount involved, bu t  i t 's there .  
14 Again, I want t o  compliment the 
15 attorneys. I1ta coming dovn tomorrow. I ' l l  make 

' 16 an e f f o r t  t o  get  you f o l k s  something by 10:30. 
17 (Bnd of Proceedings. 1 
18 
19 
20 
21 
22 
23 
24 - 

- 8  KR. XARKOWITZ: $20,000. 
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3 
C Q ~ T :  L e t  me tell you first about 

diking. I went and reread I think 
fiokke requires that the shareholhrs control a 
given decision to distribute cash even i f  they're 
tot i n  control of all decisions tQ contribute 
ash. I reread I(lokke. Given my findings on 
Siran, I don't find Simon involved in the milking 
allegations. 

NOW. the ucessive salaries were 

clearly inappropriaEe. 
effect on the loan, hut they are owed back to the 
&&&?$&-on a one-to-one basis by Reinbold. 
p13 I ' m  making this finding independent of the 
fraud claim. 

as- €or the sake of argument I find there was 

03 right to rely. 
d5ht to rely, Hr. Reinhold h e w  that the company 
MS going to have zero shareholder capital 
inrested that a negative impact on the 
ability of the company to get 10- in the 
future. It has a negative effect on the company 
in general. 

AS such, taking any money out of that 
ccupany at the beginning of the  corporation, 

c - 

I'm not getting to their 

I'm not so Pure about thin, but &Is 

Whether or not there was a 

4 

even that was the only mney any shareholders \+ put in, is inappropriate. I am not d i n g  a t 
finding on that issue as to the effect on the 
banks, just any money is inappropriate. So 
there'n a one-to-one relationship 011 any of that 
uaney. 

The other thing we did not ~ ~ S C U E S  laat 
night MS the fact that I clearly find that any 
mney Chat Reiabold paid Barclay to mettle claims 
unrelated to this eituation is inappropriate. So 
rt a minima under any circumstances he owes the 
excess of salaries and the m e y  to settle the 
claim. 

Isn't that $344,000 or something? 
p. MARKOMITZ: Yes. 

TE2 COURT: Now, on the remaining 
pre-incorporation expense of shareholders w h i c h  
were repaid, what I ' m  saying is, at a Prinim, he 
wes that back to the company because given the 
company*s capitalization structure with tern 
invested by shareholders, that being the only 
m e y  that was invested by shareholders, it was 
inappropriate to take it out. 

those eumo -- and as 1 remember it, I think 
Now we get to the question of whether 

- 
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1 ~ r .  krkowitz was trying to tell me it was two 
2 -  million. I thoughf. it was something less than 
3 hro dllion. I can get a little advice 
4 f m o  you folks. What was the amount of extra 
5 salaries, which is $137,000 plus any 
6 pre-incorporation debts? 
7 MR. MARKDHITZ: It would be a total of 
8 
9 

10 TBB COURT: And if you la& at all 
11 
12 okay, TWO million dollars -- 
13 MS. CHAMBBRI": Your Honor, I 

1.81 million on the pre-incoxporation debts. 
That 'includes the $344,000 plus the salaries. 

three salaries, that's pretty close to $200,000. 

disagree with the munt. I understand the 

23 closing should also be included in it. 
24 TEB am: It's two million. 
25 MR. MARKDWITZ: Okay. 

1 
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3 
4 
5 
6 
7 
8 
9 

LO 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 - 
D 
24 'I 

25 - - -5 - 

TEB COURT: Be's trying for a $10 
million loan, but two dllion vwld be -- I'm 
trying to put a numerical analysis on this given 
my original findings about the likelihood of a 
loan. This is m e  m e y  than I originally 
thought was involved, but still would be about a 
month-and-a-half for PMCO to operate on. 

ability of the cunpany to aperate, because I 
don' t find that would provide m e y  long enough 
to make it material on that level. So the 
question is the effect of two million dollars, if 
it had been in the company originally, on the 
likelihood of obtaining a loan. I wuld say that 
would increase the likelihood not incredibly, but 
somewhat. I'm also making the finding the loan, 
given all of the factors, was only 40 percent 
likely anyway. In other words, it was a long way 
from a sure thing they were going to get a loan. 

Ns. KANW: Your E m r ,  that's a loan 
or investment? 

THB COURT: I'm saying loalffor 
investment, They had almost a0 chancgfor a loan 
but they had a 40 percent cbance to get an 
investment. If they had an extra two million 

The question is not its effect on the 

- .- 

1 
2 
3 
4 
5 
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1 
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LO 
11 
12 
13 
14 
15 
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2 1  
22 
23 
24 
25 

2 7 
dollars in the company cash f m  the beginninq, 
my om feeling is it's probably lessthan 20 but 
more than 15 percent, so let's calcit 17 percent 
less likely to get a loan because that two 
million dollars was not in the c q m y  in cash, 

The next question then becomes: IS 17 
percent a material factor, as required for 
causation purposes in the third part of milking 
so as to make Mr. Reinbold liable for the entire 
amount? I have abs6lutely no idea. But that's 
why I put a numerical amount on there. I'm going 
to make a decision and I have literally no idea 
what the Court of Appeals is going to do with it. 

I have intentionally done this 
numerically so that the Court of m a l a  can 
decide whether a 17 percek lower l i k e l W  of 
an event is material or not. They won't need to 
send this back for a reharing when they decide 
it. They can just tell mi I'm wrong or tell me 
that's good enough for them, but they'll have to 
deal with my factual finding, that is what I find 
from the facts. If this is a tort case, 
causation means that it is a factor. I think it 
probably is. We'll wait until the big court in 
the sky decides whether I'm right or wrong. 

1 
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10 
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8 
Okay. Now let's talk about a couple of 

other things. I don't think the TIM0 mwey 
should be included on any level. If the Court of 
Appeals decides it should, then that is another 
three quarters of a million dollara in the 
company and that makes it 25 percent and it's 
clearly material. I don't think that using the 
11 million dollars to pay'restricted cash sbould 
be included. If it was that plus the other 
things I've found, it wuld clearly make it 
material even on operating costs; 

In other words, I don't think 
restricted cash was improper. The reason I don't 
think it was improper to pay the restricted cash 
-- I think it was probablyiqrudent, but just 
once in this case, I would like the State to have 
to bear the burden of writing a stupid contract. 
And they didn't negotiate it. They don't get the 
benefit of now claiming that was inappropriate. 
Obviously, if that was included then, it vauld 
make the question of materiality even m r e  
important. 

in there, and based on my factual findings of 
Now, I find after reading the questions 

yesterday, thathhere uas a misnipresentation. I 
Page 5 to Page : 



find that the State relied on it. I find it was 
material not i n  the sense that the parties made 
it .part of the *sin because they didn't, but I 
find i t  was factually mterial as to investments. 
You've heard my factual findings about that. It 
clearly put the carpany a t  greater risk than the 
canpany would otherwise have been on my levels, 
including the increased rent that resulted from 
the increase in the price of this transaction. 

I also find -- I forget the case, but 
had the State known that they were mkhg 33 
percent, they wouldn't have entered into the 
deal. This deal wouldn't have happened because 
Barclay wouldn't have done it for 5 percent, just 
wasn't going to be, which would probably have 
been a real g d  thing. 

Okay. Right to rely. Let's talk about 
the factors. The State was a sophisticated 
party. They didn't do it very well, but they are 
certainly not a poor widow who doesn' t know 
anything about business. That factor goes i n  
do clay's favor. This is fraud and wt recision. 
That's goes i n  Barclay's favor. This i s  not what 
I think the courts talk about, abut  an active 

5 
6 
I 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
2 1  
22 
23 
24 

ER- 129 

7 1  I 

25 misstatement. This is mre passive i n  the sense 
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they didn't correct a mimuderstanding. Kelly 
was the only one I find made the active 
misstatement. As I've already found, they did 
everything i n  their power to d e  sure the State 
didn't figure it out. 

heard my recitation. There's an unlimited amount 
of facts in WE case that clearly show there was 
information everywhere that any prudent person 
doing any reasonable level of due diligence would 
have been able to find there MS clearly a 
problem in the construction cost of this contract 
as mpared to what the State thought it was. 

The State absolutely didn't do their 
due diligence. The State hired sunebcdy without 
giving then proper direction. Ihe people they 
hired, for which the State are responsible, did a 
very bad job. I consider this next to vergicg on 
gross negligence. I don't say that very often. 
1% incensed a t  how the State acted. 

State's favor: f i e  money that is lo i t  is not the 
mney that belongs to the people that acted 
improperly. The most important factor that goes 

was information available? You have 

Here are the factors that are in the 

(25 .: in favor of the State is that these folks were 

I A L  

actively trying to hide. I think of a l l  the 
factors that the courts have analyzed in the two 
lines of cases that m e  down, thS is probably 
the most important factor, although there are 
mre factors i n  favor of Barclay's-side. 

I know that you folks need a decision 
I on this. My inclination, my stomach, my 
I instincts tell  me that the State shouldn't be 
I able to act this way and then complain later. I 
t think the cases are tending to go the other way. 
i This i s  a decisioi where I have no idea what an 
1 appellate court is going to do. None a t  all .  My 
I inclination i s  to wait, but I'm not p i n g  to make 
L any of you people happier by waiting, and I doubt 

I 

1 

b that I'm going to get a lot  smarter over the next 
> couple of weeks. 
I 
3 
8 
1 .  
1 right to rely is not a requirement. But I ' m  
2 
3 
4 
5 

So if I have to decide, and that's what 
I'm supposed to do, here's what I'm going to do: 
First of all,  I think I'll find in favor of the 
State that there was no right to rely, but that 

going to say that I want the (but of Appeals to 
look a t  this and I want them to  decide i f  we are 
actually ging to decide that t h i s  kind of gross 
incompetence when you don't have an active 

1 
2 
3 
4 
5 
6 
7 
8 
9 

.O 
il 
12 
13 
I4 
15 
16 
17 
18 
19 
20 
21 
22 
23 ' 

24 

12 
misstatement, even though you have activities 
trying to bide it, i f  that is what they want to 
be the standard where'sophisticated people can 
act way beyond foolishly in  negotiating a 
cmercial transaction 'and then canplain later, 
or then hide behind the fact that somebody tried 
to hide the facts when they had ample, ample, 
ample infomation and opportunities to find the 
true facts. 

given the choice of what I think the rule ought 
to be in this case, rather than wZlat I think the 
Court of Appeals is going to rule the rule is, I 
don't think there should be a right to rely in 
this case.. So what I ' m  telling you'is: I'm not 
d i n g  the way I would rule did I not follow the 
line of cases that I have read that say between 
somebody who makes misstatements and socsebody w h o  
is an idiot, ye are going to protect idiots. 

This is the kind of case I think the 
Court of Appeals needs to look a t  i n  a very 
serious way and ask themselves: A t  what level do 
we simply say that you are responsible for your 
am foolishness. And were it not for me trying 

And what I i saying is: If I were 

25 to predict what+the Court of Appeals were going 
Page 9 to Page 1: 
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13 
to do, that is exactly what I would tell the 
State today: You are responsible for your own 
.fwlishness. 4 

The only reason I'a not doing that is I 
read back over that series of cases and I think 
that is the trend and the approach the courts are 
now taking. I think this is the case, if they 
wish to do it, where they ought to take a serious 
look at how far they want to cany that rule and 
decide maybe that we ought to have some 
limitations on it. 

heard? 
MR. ARBJAW: Your Honor, may I be 

"HE COURT: Yes. 
HR. ARBLLANO: This is Joe Arellano, 

for the record. Given Your Honor's feeling u u t  
the way this case ought to be handled and Your 
Honor's statements about an expectation of the 
Court of Appeals will look at this issue, I think 
it's important to reccgnize that the decision 
Your Honor is making eliminates the possibility 
that the Court of Appeals will hear this case. 
If Your Honor would like a ruling f m  the Court 
of Appeals, which I tbink is appropriate given 
yow--mcerns, then I believe the issue needs to 

14 
1 go up the other way. Your Honor has assumed from 
2 day one the Court of Appeals is going to review 
3 t h i s  issue. I think given the circumstances 
4 you've raised that's a fair concern. 
5 TEE CDURT: b, don't I have some 
6 discretion about bond on appeal? 
1 MR. MARXMJITZ: Xes, Your Honor. 
8 T 5  COURT: You can assume I'm going to 
9 
10 Mr. Reinbold and Xr. S i m .  Do you understand 
11 what I'P saying? It's up to them. If they don't 
12 feel they're in a position. to appeal, I feel 
13 Mr. Reinbold probably is, but what I'm not going 
14 to do is set bond at the amount of the judgment 
15 if that's an impediment to getting this issue up. 
16 to the Court of Appeals. You can a s m e  that, 
17 Mr. M a r M t z .  
18 MR. h!AltKWITZ: Your Honor, I think 
19 there's still discretion not only as to the 
20 amount of bond but the type of security that you 
21 take. 
22 THB COURT: You can assme it will be a 
13 - small amount, Mr. brkowitz. 
2 6  MR. MARKDWITZ: I understand. 
28 .; THE COURT: 1'11 tell you right now, 

exercise a lot of that discretion for both 

- 
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Mr. Markowitz, I ruled this way against my 
instincts so I want these people io have every 
opportunity to get this thing ap$caled if they 
Can. 

MR. MARKOWITZ: . I undere\and. 
THB COURT: Okay. 
MS. CXAMBERLAIN: Your Honor, m y  I be 

THB COURT: Yes. 
MS. WERLAIN: It relates to the 

. 

heard on one point? 

milking allegation, Your Honor, and your decision 
that two million dollars was milked. 

THB COURT: Yes. 
MS. WU3BgRWN: L ask the Court to 

consider the contractual obligation for 
capitalization of this company and ask the Court 
to consider your earlier decision that the 
obligation of these individuals -- 

- TKB COURT: I understand what you're 
saying. I thought about that very thing, 
Counsel. And it is q opinion, looking at the 
contract and looking at the situation of 'the 
parties, that the parties did not contemplate 
that the expenses that had already been paid be 

25 part of the $11 million. I do not believe that 
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16 
from reading the contract, okay? 

Ms. (3IAMBWLAIH: My point, Your Booor, 
is not that -- I accept your finding, Your Honor, 
that the payment is wrongful. My point, Your 
Honor, is that more than 11 d l l h  went into the 
company. You made those findings yesterday. 
Therefore, even if some of those payments are 
wroLigful there's still not a dollar-to-dollar 
correlation when you take into account the 
parties' contractual agreement as to 
capitalization. 

TIIg m T :  I don't quite understand 
what you're saying. The amounts we are talking 
about here -- 

Dave warkowitz. I hate to interrupt, but ~ l y  
understanding was we were not going to argue at 
this stage aver the telephone. 

. MR. MARKMJITZ: Your Honor, this is * 

T I I g m :  Iunderstand. 
MR. MUKOUITZ: This wMlld be 

appropriate to be raised when we subutit the form 
of judgment. Certainly there will be plenty of 
opportunities to raise issues such as this. 

THE OXJRT: I don't think it is, 
15 t4r. MarkowkLI don't think-it-'s an issue that 

Page 13 to Page 16 
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1 
1 
3 -  

can be discussed here a s  of the time of judgment. 

was simply nr. nzrkowitr conceded 5 A  V 
mil l ion  went i n t o  the company. 

THK COURT: Okay. Quite  honestly, i n  
my opinion t h a t  i s  only important i f  the Court of 
Appeals f inds  tha t  the sum t o t a l  of these events 
a r c  not mater ia l  i n  g e t t i n g  the bank loan and 
analyzes only the  one-for-one re la t ionship  of 

would reduce the amount because the S t a t e  d i d n ' t  
make c l e a r  i n  t h e i r  contract  bow they wanted t h i s  
s e t  up. 

aa I did,  t h a t  the sum t o t a l  of t h i s  was a a t e r i a l  
t o  the bank loan, then it 's an academic question, 
i t  weas t o  ne. 

xour Honor. Ue ' l l  submit a f o r i  of judgment t o  
counsel f o r  t h e i r  reviev a f t e r  the f i r s t  of t h e  
year. 

nS. CHAHBEPLAIII: Hy point, Your Honor, 

iaproper  moneys taken out ,  then t h e w  /-- i l l i o n  

I f ,  on the other  hand, the court  f inds ,  

Ha. HhRKOIIITI: Thank you very much, 

THK COIIPT: Okay. Thank you, folks .  
[End of Proceedings .I 
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The projected delivery of unprecedented numbers of ew 
commercial airliners along with government-mandated 
modifications, repair of aging aircraft and longer-than- 
planned retention of the existing fleet presents a major and 
continuing challenge to the industry's airframe heavy 
maintenance and modification capabilities. 

Market demand for commercial pure jet aircraft 
maintenance from US. airlines is expected to exceed $7.7 
billion from 1990 through 2000. This figure does not ' 

include maintenance performed by the airlines on their 
own aircraft. 

PAMCO's management team is the company's strength 
and its President Ken Kelley is a well qualified'industry 
veteran. He has brought together one of the most . 
qualified teams of managers in.the industry today. The.. 
team's experience uniquely qualifies it to satisfy the 
requirements for.the maintenance of all types of 
commercial aircraft. 

. Proposed Investment Structure, . 

Hangus Hangrr8 
l k 2  . 3L4 Total 

1. Hanoer Construction Ir 

Fee8 h cod of Bond 
lSSUMC0 

Port Of POdMd 
Rslmbunrment to 

Interest rosewe 
Ground b a r e  

nbatomont 
GrantdPrefunded interest 

TotAlr 

2 Equlprnent Lerelng 

3. Worklng CaplW 

TOW lnvestmenl s53.m.~ u4.275.000 
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1) Barday vi11 urter into a ground.l.ase for cerfain 
land (the m ' I a n d m )  at A i r T r a r u  C8n-r v i a  tho Port, and ~ 

codutruct brkh hangar bprov-bment. (onttually agreed 
upon by the P-ias) upon the land? 

laare the hangars and aublrape thm grourid 
or  ita operations, g a l l  thr hangars t o  
Port, and a88ign both the lease and 
o the  purcharar8t 

* 

6) .  Polloving tha, expiration of tha ground lease, the 
hangar8 and o t h u  hanger relatad irmprovemmt. upon tho 
land v u 1  becoma th. ' 8  proputyr and Pamco may 
continuo it. tenan- a rupjecf to an arrangement t o  
ba negotiated batwean Pamco and the Port. - 
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1. Pururtage of Hangar and Ground W e .  P u s  and tho 
mrf v i l 1  ahum an .grad upan parcurtagr o f  the amount 
by vhich Net Rm.nuu [Pamco’s.hangar an4 g-round r a t  
p.ym.nk83 8xcr.d. N e t  Expa808 [dabt a.rvice of the bonds 
(as may b. p d u c d  by incorpr from the bonds interaat  
reaorvo account), gpund lrasr paymu+-, and credit 

2. maribla’ m round 1-a.’ deioment. -p.rr and t h o  PO** 
w i l l  a m  tipon an arount up t o  vhich the Port w i l l  e a t .  
i t a  ground.{lraa,r revanue in the wutt that thm occupaat 
default. 011 ita luu oblig8tionr 

. 

U h a n C m U i t  fer.] 

PI . 
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D. sit. soliction/rraervation ptocrss. me port  vi11 
malntafn ava4lability of 8 laaat  one of thrae 30 to 40 acrr  

a t  PWI for us. by pamco u a location t o  c O ~ + r u c t  a 

contain, a t  a r i n k ,  1) w c u a  ta nmvays, 2) capacity for 
a t o t a l  of 4 hangars, 3) a mFnilarly aited adjacont or nearby 
urparuioa a i k  for an additionil four hangar8 r h a l l  be 
available for a puiod of tlme as i. negotiat.d in a ground 
l w .  Th. Port h u  the absolute right to chooao t h m  s i b  
frum . 1~9  the a t  i t a  sola dircrrtioa. port w i l l  
maintain this *ita avai labi l i ty  =til June 15,. 1993. If by 
that tiw thr Partios hava aubstantlally agx0.d upon the 
i.mu w i t h i n  th l8  Latter of tmaus-ldiw, the Port w i l l  
-and th. sit. avai labi l i ty  until D a c d k r  31, 1991. . By 
January 31, 1991, the P a r t f u  v i l l  dofbe *substantial 
a g r e e  3 

wid. body 8-ft MhItOZlanc8 f8Cifiw. SUCh site Shall 

port’s improvaent reuponsib ty. U t i l i t i e s ,  mV=? 
r t o r n  drain, and ramp will b8 availabla t o  the s i t e  8t  t he  
part’s OXP.M. by thr time which i m  necsssary to accolnmodatn 

.-”. . .  

.. ... 

_._ 

. 

. ..” 

. .  

.._.. . . -v---..N. LV ..... .., . . .. . . .  -. . .  
. ,  -. 



. . . -  

- 

; f. . .  .. 
... 
. I  

.. 

. I  

.. : 
. .. 
: .: 
-: ! . . :..: 

1 . .  
; 

_. . 7 . t. . .. . .  
... 

' ., 
.. 6; 

! 
: 

.. . . 

. .. 5 ;  . .  _ -  .. ... : , .  
! 
: 

. .  

t 

,. . 

. ' *  

ER- 141 

V. 

.. . 
I .. 

. .  

. .* 

1. 

. .. 

\. 

.. 

- -  
3. In-t r 8 s e x v m .  

P u s  v u 1  ptopidm a czudft -t lot tha band., and the 
P a r t i u  .nticip.h tbat BarClay and/or PamCO vi11 provide cash 
or I cash oquivalont equal to tvo y8ar8 of hangar lrasr 
paymenta foz additionaf s.curity and comfort. n i i s  additional 
s.curity luy imrolvm t h m  cooperation ducribrd in section 

E. port'. ~ondr.~ Tlm Partier v i l l  invutigatm thr folloving 
rmfatfve ta thr b0nd.t 

1. availabillty 
2. credit enhancumnt rrquirsmants . 

anb 0th- iS8U.S described 
ting .thr sa,m Xor approval 

aprctiva aukboritiso 

1. -late draft veroioru of thr abmr nurtionod laaaas 
and agraamurts brtveur thi a l l -o f  the P a r t i u  

3. Ctjnmancm .discussfonr vith thr Port''. band 
ondartmitan regarding raquiremurt. and isauanca of tho 
bond.. 

4 *  each Party v i l l  Complata its o m  due d i l i g e n a  

. .  .. 
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mncl&om are reached are &cussed in subsequent sectiom of this report Moreover, the 
management team of PAhfCO appears to be highly qualified and successful in previous 
endeavors. 

However, there are three prinapd considerations that are primarily of a finandal 
nature, that lead w to.recommend that PEFU make leu than a full guarantee of the Porn' 
Revenue Bonds.. These &e: . . 

At approximately 540 million, the cost of &e PAMCO hangar averages over 
SUO per square foot (Table 1.1). 'Ibis costs appears to be high in relation to 
other recently built maintenance fadlitiu, such as one for lTMC0 built in . 
Greensboro, N.C for approximately 60 percent of the PAMCO hangar cost. 

'.' Reported costs of other inaintenancc facilities were also substautially I& (see 
Table 12). 

The cost of the iacility dictates the minimum rental rate *at must be 
obtainedto repay the &I&- To the extent that the required l w e  rate & 
abovewhat is &led at other airpons or for fadlities that can be constructed 
elsewhere, the risk of se&g another tenant for-the PAMCO facility in case 
of a default is increased. 

2 

2 ?he higher risk wodrted witb tiaaadng facilities for a start-up ampany. 
- 

In almost any industry, there is a grater degree of uncertainty with respect 

- r  -.. 
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Tabk 1.1 * 
. .  

PROJECT COST ES7lMATE FOR 
PAMCO A I R C M  MAINTENANCE "CUR FACILJTY 

. 
cost per 

Item CKFJI scl. fi ss. n 
HMQU ShOb sa.672 204,800 $140 

Shops md Omk ' 2,880 38,400 75 

. Slte WoMPowerfMlsc. 

TOW 34,052 243,200 140 

Additfond Square Footage 
Planned For HmQU 
(30' X 320' X 2') 2,688 1 om 140 
(OMcr 11 30' x 60') 135 1,800 75 

Tout 36,875 264200 140 

.... 

10% Contingency 
(Retommmded by 

Austin Company) 3,688 - - 
Gnnd Total $40,563 2 6 4 m  $151 - 

.T . .  . .. 2-..-... w -5.. .... 5 .  .. . . . -  . . - .-- ... 
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Anthony Meeker 
CATE vtusup.En 

IS9 STATE UPtTOL 

FAX . 

To: 

' 'Ppx: 

- 

P 
. . .  . .  

159 State Capitol 
Salcm,OR 973104840 
(503) 3784399- w/ 

Fpx: (SO3) 378-6772 

P w :  6 includes cover sheet 
PORT-13009129 
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SH&E 

Mr. Guy Combs . I  Oregon State 'Treuuy 
L59 State Capitol 
Salem,OR !I7310 

Dear Gary: 
I.. . _ _ .  . 

"- --- r - -  r 

ic Corp. & . a d d  or &a its need for outside %n.ndng _ _  ~ 

of iu construction projCa 

I.bclicvc tbnt PERFS interem are adequately pbtccted with the proposd reduction. I 
recammend that PERF. have no objection to this propoKd bl holdback reduedon 

.,- 
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EXECUTION COPY 

LEASE 

byudbchrru 

THE PORT OF PORTLAND 
(the "Issuer") 

and 

BARCLAY PACIFIC 
CORPORATION 

(ltBarclayll) 

Dated as of June 1, 1992 

I 
ATER WYNNE " T D O D S O N  & SKERRIlT I 

I 

TR(M) 112177 
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Exhibit 5.7.3 

Summary Of Financial Incentives Provided By 
State & Local Governments For Recent Aircraft 

Maintenmce Facility Projects 

' 

- 
i 
I 

! 
! Business Express 
I i Delta's New Endand Reaional Canier I 

i 
i 

I 

! 

Pease Air Force Base, New Hampshire - Major Maintenance Base and 
Pans facility for British Aeroqsce RJ70s and Turboprop Aircrag 

Within mree years, the operations will provide roughly 400 new jobs. 
I 
1 

! 

I 

! FINANCIAL INCENTIVES PROVIDED: I I 

1 ' 
I 

Four years of free rent on two existing air force hangars: 202.000 sq ft and 25,000 rrq ft. I $1 0 Million in sate - badred flnandng a d  job training to finan- 
capital improvements; Business Express is responsible for all debt 

service. 
The carrier has obtained a fiveyear option on an open piece of land 

at P e a s  tor potentid use as its corporate headq'uarters. 

I 
! 

I 
t 

! 
. .  

I 

' Wesi Coast Location - A full service wida bcdy a i r a a  maintenance and overhaul fadlify. 
, 

The fadlity has planned for two hangars, each with appoximately 
120,000 sq ft and will employ approximately 1,300 individuds by Me fitth yew of Operations. 

I 

i i 
8 , Fvlandal Incentives Prodded: I 

! 

.-.. _ _  .~ 

of this tyos on tha open market. 
! 

i !  

.. . 

-46- 

SH&E 4285 
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IN THE CIRCUIT COURT OF OREGON 

FOR MULTNOMAH COUNTY 

A 

NO. 961 0-08259 

) AMENDED MONEY JUDGMENT ' 

OREGON PUBLIC EMPLOYES' 
RETIREMENT BOARD, as trustee, on 
behalf of the OREGON PUBLIC 
EMPLOYES' RETIREMENT FUND, 

PlainW, ) 
V. 

i SIMAT, HELLIESEN & EICHNER, a 
Delaware corporation; PAMCORP 
HOLDINGS, INC., an Oregon corporation; 
PACIFIC AIRCRAFT MAINTENANCE . ) 
CORPORATION (aka PAMCORP), an 
Oregon corporation; h!UCHAEL T. 
REINBOLD; DAVID J. SIMON; and 
KENNETH E. KELLEY; 

1 

I 
Defendants. ) 

SIMAT, HELLIESEN & EICHNER, a 
Delaware corporation, 

Defendat) I 
Third Party PlainW, 

V. c OREGON INVESTMENT COUNCIL, 
OREGON DEPARTMENT OF 
TREASURY; and OREGON 
DEPARThENT OF JUSTICE, 1 

1 

2 
Third Party Defendants. ) 

Consolidated with i Case No. 9802-01053 
SIMAT, HELLIESEN & EICHNER, a 
Delaware corporation, 

PlaintiE ) 
V. 1 

THE PORT OF PORTLAND, a municipal 
corporation, 

Defendant. ) 

1 - AMENDED MONEY JUDGMENT 



r -  ER-160 
Y 

1 

2 undersignedjudge. 

This action came before the Court for trial on December7.1998 before the 
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3 

4 Oregon Public Employes’ Retirement Fund (“PERF”), defendant Simat Helliesen & Eichner 

5 (“SH&E”), and third-party defendants Oregon Department of Treasury (“Treasury”), Oregon 

6 Department .- Of Justice (“Justice”), and Oregon Investment Council (“OIC”), and the Port of 

7 

Prior to trial, plaintiff Oregon Public Employes’ Retirement Board, as trustee for the . 

* Portland (‘Tor”’) entered into a Settlement Agreement dated November 20,1998. 

Pursuant to that Settlement Agreement and prior to the entry of this judgment, 

plaintiff and SH&E have presented evidence to the Court as to the circumstances of the 

settlement. Based on the record and the evidence presented, the Court hereby FINDS that the 

settlement between plaintiff and SH&E is reasonable. 

The Court hereby APPROVES the Settlement Agreement. 

Pursuant to that Settlement Agreement, stipulated notices of dismissal were filed and 

judgments of dismissal were entered as follows: 

1) Stipulated Notice of Dismissal Of Defendant Simat, Helliesen & Eichner and 

Judgment of Dismissal disposing of all claims made by and against plaintiff and SH&E; 

2) Stipulated Notice of Dismissal of Third-party Claims apd Judgment of Dismissal 

disposing of all claims made by and against SH&E and third party defendants OIC, Treasury, 

and Justice; 

3) Stipulated Notice of Dismissal by SH&E and the Port &d Judgment entered in the 

consolidated case no. 9802-01053 and disposing of all claims made by and against SH&E 

and the Port. 

Prior to trial, the Court entered orders of default against Kenneth E. Kelley 

(“Kelley”), Pacific Aircraft Maintenance Corporation (‘Tamcorp”) and Pamcorp Holdings, 

Inc. It appears fkom the record that: . 

2 -  AMENDEDMONEYJUDGMENT . 
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(a) The claims against defendant Pamcorp arise upon contract. The claim against 

defendant Pamcorp Holdings, Inc. is to pierce the corporate veil to hold Pamcorp Holdins, 

Inc. liable for the obligations and debts of Pamcorp; 

(b) The claim against defendant Kelley is to pierce the corporate veil to hold 

Kelley liable for the debts and obligations of Pamcorp and Pamcorp Holdings, Jm.; 
\ 

(c) The amount sought is a sum c e  or a sum which c k  by computation be .- 

made certain; 

(d) Summons was properly served on Pamcorp Holdings, Inc. and Pamcorp 

pursuant to ORCP 7D and ORs Chapter 60, and Pamcorp Holdings, Inc. and Pamcorp failed 

to appear; 

(e) Summons was properly served on Kelley pursuant to O R 0  7D, and Kelley 

failed to appear; 

(f) Defendants Pamcorp Holdings, Inc., Pamcorp, and Kelley are not minors or 

persons incapacitated or financially incapable as defined by ORs 125.005, ormilitary 

personnel; 

(g) The Court has heard evidence and hereby determines that the amount due, 

including costs and disbursements to which plaintiff is entitled pursuant to ORCP 68B 

against Pamcorp, Pamcorp Holdings Inc., and Kelley, is $34,518,000. 

Prior to trial, the Court granted summary judgment in favor of defendants Reinbold 

and Simon on that portion of plaintiffs Second Claim for Relief, Count Two, for shareholder 

ts of Pamcorp and Pamcorp Holdings Inc. arising h m  

Prior to trial, plaintiff PERF and the remaining defendants Reinbold and Simon 

waived their right to a jury trial and stipulated to a trial before this Court. Pursuant to that 

waiver, stipulation and the order of the Court, the action was tried to the undersignedjudge 

beginning on December 7,1998. Plaintiff PERF appeared by and through the Attorney 

3 - AMENDED MONEY JUDGMENT 
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General for the State of Oregon and his Special Assistant Attorneys General David B. 

Markowitz and Lisa A. Kaner. Defendant Reinbold appeared personally and by and through 

his attorneys Jeanne M. Chamberlain and David S. Aman. Defendant Simon appeared . 

personally and by and through his attorney Joseph C. Arellano. Opening statements were 

made on behalf of the respective parties, testimony and other evidence was introduced in 

support .- of their respective cases, and the parties rested. Arguments were made to the Court 

and having been duly advised on all matters of fact and law, the Court returned its decision 

on December 24,1998, as follows: 

On plaintiffs Second Claim for Relief, Count One, for shareholder liability for the 

debts of Pamcorp Holdings and Pamcorp against defendant Reinbold arising from milking 

corporate assets, the Court found in favor of plaintiff for damages in the amount of 

$34,518,000. 

On plaintiffs Second Claim for Relief, Count One, €or shareholder liability for the 

debts of Pamcorp Holdings and Pamcorp against defendant Simon arising fiom milking 

corporate assets, the Court found in favor of defendant Simon. 

On plaintiffs Second Claim for Relief, Count Two (in the alternative to Count One) 

for shareholder liability for the debt of Pamcorp Holdings and Pamcorp against defendant 

Reinbold arising h m  fiaud, the Court found in favor of plaintiff for damages in the amount 

of $343 18,000. 

On plaintiffs Second Claim for Relief, Count Two (in the alternative to Court One) 

for shareholder liability for the debt 

arising from fraud, the Court found in favor of Simon and against pl 

amcorp Holdings and Pamcorp against Simon 

On plaintiffs claims arising fiom fraud, the Court found that plaintiff established 

actual reliance, that plaintiffs reliance was foolish, that it was unreasonable and unjustified, 

that reliance is an element of fraud, but that reasonable reliance is not an element of fraud, 

, and therefore, on plaintiffs Third Claim for Relief for h u d  against defendants Simon and 

4 - AMENDED MONEY JUDGMENT 

. -  



* .  I. f 

1 

2 

3 

4 

5 

6 

7 

8 

'9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Page 

o_ 

ER- 163 

Reinbold, the Court found in favor of plaintiff for damages in the amount of $61,701,7 19. 

Plaintiffs damages for Gcaud on plainWs Third Claim for Relief are inclusive of plaintiffs 

damages for piercing the corporate veil on plaintifps Second Claim for Relief. - _  

The matter now coming on for judgment, it is hereby ADJUDGED: 

. 1. Plaintiff has judgment against defendant Pamcorp on plaintiff's Firsf Claim for 

Reliefof .- the Fifh Amended Complaint (as originally pled in the Sixth Claim for Reliefof 

pZaint@'s Complaint) for breach of contract in the amount of $34,518,000, inclusive of 

prejudgment interest; 
. 2. Plaintiff has judgment against defendants Kelley and Pamcorp Holdings hc. on 

plaintiffs Seventh Claim for Relief ofplaintiffs Complaint for piercing the corporate veil for 

shareholder liability for the debts of Pamcorp Holdings and Pamcorp in the amount of 

$34,5 18,000, inclusive of prejudgment interest; 

3. Plaintiff has judgment against defendant Reinbold on plaintiffs Second Claim for 

Relief; Count &e, of the Fifth Amended Complaint, for shareholder liability for the debts of 

Pamcorp Holdings and Pamcorp arising from milking corporate assets in the amount of 

$343 18,000, inclusive of prejudgment interest; 

4. Defendant Simon has judgment against plaintiff on plaintift's Second Claim for 

Relief: Count One, of the Fifth Amended Complaint, for shareholder liability for the dcbts of 

Pamcorp Holdings and Pamcorp arising fiom miiking corporate assets. 

5. Plaintiff has judgment against defendant Reinbold on p1aint.B~ Second Claim for 

Relief; Count Two, of the Fifth Amended Complaint, for shareholder liability for the debts of 

Pamcorp Holdings and Pamcorp arising fiom fiaud in the amount of $343 18,000, inclusive 

of prejudgment interest; 

6. Defendant Simon has judgment against plaintiff on plaintiffs Second Claim for 

Relief: Count Two, of the Fifth Amended Complaint, for shareholder liability for the debts of 

Pamcorp Holdings and Pamcorp arising horn fi-aud. 

5 - AMENDED MONEY JUDGMENT 
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7. Defendants Reinbold and Simon have judgment against plaintiff on plaintiff's 

Second Claim for RelieJ Count -0, of the Fif?h Amended Complaint, for shareholder. ' P  

liability for the debts of Pamcorp Holdings and Pamcorp arising fiom undercapitalization; 
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5 " 

8. Plaintiff has judgment against defendants Reinbold and Simon on plaintiffs Third P 

Claimfor Reliefof the Fif2h Amended Complaint for h u d  in the amount of $61,701,719, . 
inclusive of prejudgment interest. Plaintiffs damages for h u d  on plaintifl's Third Claim for 

Relief are inclusive of plaintif€'s damages for piercing the corporate veil on plaintiff's 

Second Claim for Relief; 

. .- 

9. Defendants Reinbold and Simon have judgment against plaintiff on plaintiff's 

Fourth Claim for Relief of the Fiph Amended Complaint for attorney fees; 

10. Plaintiff has judgment against defendants Reinbold and Simon on Reinbold's and 

Simon 's counterclaims for attorneyfies; 

11. All claims between plaintiff and SH&E and all claims between SH&E and third 

party defendants OIC, Treasury, and Justice are dismissed with prejudice and without an 

award of costs or attorney fees on any of the dismissed claims; and therefore, 

That judgment be entered in favor of plaintiff and against defendants Pamcorp, 

Pamcorp Holdings, Inc. and Kelley for $34,518,000 inclusive of prejudgment interest; and 

That judgment be entered in favor of plaintiff and against defendants Reinbold and 

Simon for $61,701,719, inclusive of prejudgmeni interest, as fiuther detailed below: 

MONEY JUDGMENT 

1. Judgment Creditor: Public Employes' Retirement Board as trustee for the 

Public Employes' Retirement Fund; 

Judment Creditor's Attorney: Attorney General for the State of Oregon; 2. 

Ill 

//I 

Ill 
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3. Judment Debtor: Pamcorp Holding, Inc.; 

Pacific Aircraft Maintenance Corporation (aka- , . 

Pamcorp); Michael T. Reinbold; 

Kenneth E. Kelley; and 

David J. Simon. 

4. Amount of Judment: .- 
$34,518,000 as against defendants Kenneth E. Kelley, Pamcorp Holdings, Inc. 

L! 
$61,701,719 as against defendants Reinbold and Si.don,jointly and severally. 

Interest Owed to Date of Judment: 

The above-described judgment includes prejudgment interest in the amount of 

... 
and Pacific Aircraft Maintenhce Corporation (aka Pamcorp); 

r. . 

5. 

$3,572,000 as against defendants Kenneth E. Kelley, Pamcorp Holdings, he. and Pacific 

Aimaft Maintenance Corporation (aka Pamcorp); 

The above-described judgment includes prejudgment interest in the amount of 

$4,698,000 as against defendants Reinbold and Simon, jointly and severally. 

6. Post-Judgment Interest: Interest accrues at the rate of 9% per year on the 

balance of $30,946,000 in the amount of $7,630.52 per day against Kenneth E. Kelley, 

Pamcorp Holdings Inc. and Pamcorp from June 21,1999, the date of enby of the original 

judgment, until paid in full. Interest is simple interest. 

Interest accrues at the rate of 9% per year on the balance of $57,003,719 in the 

amount of $14,055.71 per day against Reinbold and Simon h m  June 21,1999, the date of 

entry of the original judgment, until paid in 111. Interest is simple interest. 

7. Costs and Disbursements: The money judgment also includes an award of 

Ill 

Ill 
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1 costs and disbursements. The amount of these itehs will be determined later pursuant to 

"T 
2 ORCP68C. 

3 .  DATED this day of b ,1999. 
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RESPONDENT’S ANSWERING BRIEF 

INTRODUCTION 

A number of considerations inform a decision to invest in a venture. Among 

the most important are the cost of building the venture’s hard assets and whether the 

promoters have their own money at risk. Here, the venture was building and 

operating two airplane hangars. Defendants misled Oregon Public Employes’ 

Retirement Board (“OPEFU3’’) to the belief that the hangars cost $36.5 million to 

build, when in fact the cost was only $24.5 million. Defendants also misled OPERB 

to the belief that defendants and their associates had committed a substantial sum of 

their own money to the venture, when in fact they had not. 

OPERB relied on these representations and guaranteed the repayment of 

$50 million in bonds, some $25.5 million more than the cost of construction. This 

investment decision created a sum of money sufficient for the Pacific Aircraft 

Maintenance Corporation (“Pamcorp”) investors to pay themselves a “developer’s” 

profit and to withdraw their phantom stake in the venture and make the Fund the only 

party with money at risk. Had defendants not misrepresented the cost of construction 

and their stake in the venture, OPERB would not have invested and hence would not 

have lost more than $60 million when the venture collapsed. This, in essence, is 

OPERB’s theory of the case. It is also what the trial court necessarily found in ruling 

for OPERB on the fraud claim against defendants Reinbold and Simon. 

The deal was complicated and defendants’ misrepresentations and omissions 

spanned two years. Appendix A i s a  greatly simplified graphic representation of the 

deal and the relationships among the principal parties. Appendix B is a chronology of 

defendants’ misrepresentations and omissions. 



STATEMENT OF THE CASE 
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I. Nature of the Case and Course of the Proceedings. 

Plaintiff OPERB, as trustee on behalf of the Oregon Public Employes’ 

Retirement Fund (“the Fund”), does not accept the opening briefs’ statements of the 

nature of the case and course of the proceedings. Both are incomplete. 

a. The Fund is a pension trust fund that provides retirement benefits for 

eligible employees of more than 800 public agencies and their beneficiaries in 

Oregon. ORS 238.660(1) (Tr 14.100).’ The Oregon Investment Council (“OIC”) is 

responsible for investing public funds, ORS 293.701 et seq. (Tr 14.100), and 0PER.B 

administers the Fund, pays the benefits, as its designated statutory trustee. 

ORS 238.660(5) (Tr 14.100). The executive officer of the Office of the State 

Treasurer (“Treasury”) actually executes transactions in accordance with the OIC’s 

policies and decisions, ORS 293.7 16( 1) (Tr 14.100-Ol), and Treasury’s Investment 

Division serves as the OIC’s staff. ORS 293.716(3)(a) (Tr 14.100-01). 

In 1992, the Port of Portland (“the Port”) issued $50 million in revenue bonds 

to finance the construction of hangars designed for a jet aircraft maintenance facility 

to be operated at the Portland International Airport (Tr 14.108,7.71; Ex 5234, Tab 

21). The Fund guaranteed the bonds (Ex 5234, Tab 14, Tab 21 p. 1 l), which were to 

be retired with revenue generated fiom the aircraft maintenance facility (Tr 8.92; Ex 

5234, Tab 10). Defendant Pamcorp opened the facility in summer 1993 (Tr 8.134), 

but by the end of October, the project was entirely without funds, unable to continue, 

and Pamcorp closed the doors (Tr 8.134,9.16- 17). The venture’s demise meant that 

there was no revenue to repay the Fund for its payments to the bondholders on the 

The court entered a stipulated order correcting the transcript on 
September 22,2000 (CR 495). An amended order was entered on September 25, 
2000 (CR 496). Both opening briefs and this brief refer to transcript passages that 
were corrected in this fashion. 
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Fund’s guarantee (Ex 5234, Tab 10). The Fund having paid out approximately $60 

million to bondholders and other Pamcorp creditors (Tr 15pm.89-90), OPERB 

brought this action for damages against Pamcorp, its parent company, an aviation 

consultant, and the three principals of Pamcorp and the company that constructed the 

hangars. 

b. OPERB alleged a breach of contract claim against Pamcorp based on 

Pamcorp’s failure to make payments that would have satisfied the bond obligations 

(ER 15-17). OPERB sought to hold Pamcorp’s parent company, defendant Pamcorp 

Holdings, Inc. (“Pamcorp Holdings”), liable for the breach by piercing the corporate 

veil (ER 19-22). 

. 

OPERB also alleged malpractice claims against Simat, Helliesen & Eichner 

(“SH&E”), the commercial aviation consultant that provided advice on the Fund’s 

participation in the Pamcorp project (CR 1). SH&E then brought third-party claims 

against the OIC, Treasury and the Oregon Department of Justice (“Justice”) (CR 243). 

SH&E brought a separate action against the Port, which was consolidated with 

OPERB’s action here (see CR 232). 

Defendants Kenneth E. Kelley, Michael T. Reinbold, and David J. Simon were 

the principals in Pamcorp and Barclay Pacific Corporation (BPC), which constructed 

-‘ the hangars (Tr 8.88,152-153, 167). OPERB brought claims of shareholder liability 

against all three, alleging their responsibility for,the corporate debts of Pamcorp and 

Pamcorp Holdings (“Pamcorp Holdings”) (ER 19-22). OPE- also brought fraud 

claims against Reinbold and Simon for their part in inducing the Fund’s participation 

in the Pamcorp venture by concealing the cost of constructing the hangars, which 

misrepresented the hndamental structure of the deal (ER 22-23). Last, OPERE3 
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claimed attorney fees against Reinbold and Simon (ER 24), who counterclaimed for 

double their attorney fees (ER 38-39,54-55). 

c. All claims, except those between OPE- and Reinbold and Simon, 

were disposed of pretrial. OPEN,  SH&E, the third-party defendants, and the Port all 

agreed to a settlement (see ER 160), and the court dismissed with prejudice all claims 

among these parties (ER 164). The court also entered default orders on OPERB’s 

claims against Kelley (CR 66), Pamcorp (CR 52), and Pamcorp Holdings (CR 52), 

.and then entered judgment for $343 18,000 against these defaulting defendants 

(ER 163). 

OPERB pled three theories of recovery on its claims against Reinbold and 

Simon for shareholder liability for the debts of Pamcorp and Pamcorp Holdings -- 

undercapitalization (ER 9 1-20,2 1 -22), milking corporate assets (ER 20-2 I), and fraud 

(ER 22-23). The trial court granted summary judgment against OPE= on the 

undercapitalization theory (CR 393), leaving the other two theories in the case for 

trial. 

d. The parties stipulated to a court trial, which commenced December 7, 

1998 (see ER 161). The trial judge heard counsel’s argument on December 22 and 23 

(Tr 22.3 et seq.) and rendered his decision orally on December 24 (Tr 24.3-13). He 

concluded that both defendants fraudulently induced the Fund’s participation in the 

Pamcorp project (Tr 24.8-10). The trial court ruled against Reinbold alone on the 

shareholder liability claim that the defendants committed fraud and milked corporate 

assets that otherwise would have been available to creditors (Tr 24.3). The trial court 

ruled in Simon’s favor on the theory that he did not exercise sufficient control to 

pierce the corporate veil (see Tr 23.70-71,24.3). OPERB challenges this ruling on 

cross-appeal. 

.a:. 

. .  
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f? On the basis of these rulings, the court entered judgment for ... 

$61.701,719 against both defendants on the fraud claim (ER 164) and $34,5 18,000 . ,  

(the amount of the judgment against Pamcorp and Pamcorp Holdings) against 

Reinbold only on the shareholder liability claim (ER 163). The judgment, which 

disposed of all claims of all parties, dismissed OPERB’s claim and defendants’ 

counterclaims for attorney fees (ER 164). Reinbold and Simon appeal. OPE- 

cross-appeals. 
11. Appellate Jurisdiction. 

This appeal is timely and procedurally proper, for the reasons identified in the 

opening briefs (Reinbold Br 2-3; Simon Br 2). 

In. Questions on Appeal. 

Defendants’ appeals fiom the judgment on the fraud claim raise the following 

issues: 

1. Simon’s second assignment of error and Reinbold’s first and second 

assignments of error challenge the sufficiency of the evidence that they made a 

misrepresentation. Did defendants preserve these assignments of error and the 

. supporting arguments, advanced for the first time an appeal? 

2. Alternatively, does the evidence support the conclusion, implicit in the 

judgment, that defendants misrepresented the capital contribution from Pamcorp 

shareholders and the cost of constructing the hangars, and thus that they 

misrepresented the fundamental structure of the deal? 

3. Simon’s third assignment of error and Reinbold’s fourth assignment of 

error challenge the sufficiency of the evidence that their misrepresentations were 

material. Did defendants preserve these assignments of error and the supporting 

. arguments advanced for the first time on appeal? 
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4. Alternatively, does the evidence support the conclusion, implicit in the 

judgment, that defendants’ misrepresentations were material? 

5.  Simon’s first assignment of error and Reinbold’s third and fifth 

assignments of error maintain that Judge Keys eliminated the right to rely as an 

element of fraud. Did the judge properly apply the law’s policy to favor the foolish 

over the deceithl when he ruled that OPERB, though foolish perhaps, nonetheless 

retained the right to rely? 

Defendant Reinbold’s appeal from the judgment on OPERB’s claims to pierce 

the corporate veil raises the following additional issues: 

6. Reinbold’s sixth assignment of error challenges the sufficiency of the 

evidence that he engaged in conduct that justifies piercing the corporate veil. Did 

Reinbold preserve the arguments advanced for the first time on appeal in support of 

his sixth assignment of error? 

7. Alternatively, does the evidence support the finding, implicit in the 

judgment, that Reinbold milked the corporation or made misrepresentations 

s to justify disregarding rporate veil? 

8. Alternatively, does the evidence support the finding, implicit in the 

judgment, that Reinbold’s bad acts caused OPERB’s damages? 

IV. Summary of Argument. 

a. Simon in his second assignment of error and Reinbold in his first and 

second assignments of error challenge the sufficiency of the evidence that they 

misrepresented the fundamental structure of the Pamcorp deal. One may challenge 

the sufficiency of the evidence on appeal only if the issue was first raised in the trial 

court by a Rule 54B(2) motion or a timely equivalent. Here, both defendants made 

Rule 54B(2) motions, but they explained themselves with a meager statement of 

f 



grounds. On appeal, Simon does not assign error to the denial of his motion, and 

Simon and Reinbold both advance arguments substantially different from those put 

forth in support of their motions to dismiss. The court should not consider these late 

arguments; it should not consider Simon’s first assignment of error or Reinbold’s 

second assignment of error at all. 

Neither Simon’s second assignment of error nor Reinbold’s first assignment of 
/+rT-- -,\ .\ 

. error challenges a “legal, procedural, or othefruling,’j.as required by the assignment 
/’ 

of error rule, ORAP 5.45(3). Rather, these assignments of error challenge the trial - .) _ .  - ,/’-->,.- I 

court’s discursive oral1Yindings;’ in Reinbold’s case, and the judge’s theoretical 

failure to adopt a particu \ aZecisionaf ./‘ construct, in Simon’s. Neither of these 

assignments of error presents anything for appellate review. 

b. Even were the court to consider these assignments of error and 

arguments, the evidence hlly supports the conclusion, implicit in the judgment, that 

defendants misrepresented the capital contribution from Pamcorp shareholders and 

the cost of constructing the hangars, and that they thus misrepresented the 

fundamental structure of the deal. Before April 199 1 and continuing through closing 

in June 1992 and beyond, Reinbold and Simon continually misrepresented to OPERB 

agents and others charged with protecting the Fund that (i) the Pamcorp shareholders 

would, and did, contribute $8 million to $1 1 million in capital to the Pamcorp venture 

and (ii) the cost of constructing the hangars was $36.5 million to $40 million. In fact, 

the Pamcorp shareholders contributed no capital to the venture, and never intended to. 

In fact, the cost of construction was $24.5 million, not 640 million, as defendants 

always knew. 

c. The evidence also fully supports the conclusion, implicit in the 

judgment, that defendants’ misrepresentations were material. Defendants did not 



preserve their arguments to the contrary, but plainly their serial prevarications “would 

likely affect the conduct of a reasonable person with reference to the transaction” and 

were therefore material. 

d. Judge Keys noted in the judgment that OPERB’s actual reliance was 

“foolish * * * unreasonable and unjustified.” He provided in the judgment, however, 

of fraud, but * * * reasonable reliance is not * * *.” He 

s an element of kaud, as Simon incorrectly 

maintains in his frst assignment of error and Reinbold maintains in his third and 

fourth assignments of error. To the contrary, while the law encourages people to use 

some measure of precaution to safeguard their own interests, it favors the foolish over 

the deceitful -- and Judge Keys was mindful of this when he ruled that OPERE!, 

though foolish perhaps, retained its right to relief nonetheless on the fraud claims. 

Judge Keys considered that Simon and Reinbold “were actively trying to hide” 

the structure of the deal from Treasury’s consultant, Murphy, who had not figured it 

out. “[Alny prudent person doing any reasonable level of due diligence would have 

been able” to figure it out, according to Judge Keys, but the law favors the foolish 

over the deceitful, not the other way around. Foolish reliance may not be reasonable, 

3 ; as Judge Keys indicated in the judgment. But so long as foolish reliance i 

justified, and satisfies the reliance element of the tort. That is the situation here, and 

there is substantial evidence to support the trial court’s conclusion that OPERE3’s 

agents, while foolish, actually relied on defendants’ massive and repeated 

misrepresentations. 

e. Reinbold’s sixth assignment of error challenges the sufficiency of the 

evidence to support the conclusion, implicit in the judgment, that he engaged in 

conduct that justifies piercing the corporate veil. He maintains that his conduct, 

a 
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moreover, did not cause OPERB’s loss. In support of this challenge, Reinbold 

advances arguments not advanced in the trial court, which should not be considered 

on appeal. 

Even were the court to consider Reinbold’s arguments, however, the evidence 

fidly supports the judgment that he made misrepresentations sufficient to justify 

piercing the corporate veil and imposing personal liability for corporate debt. 

Reinbold also milked, or diverted, corporate assets, the evidence established, which is 

a separate basis for holding him personally responsible for corporate debt. His bad 

conduct both induced the Fund to invest in the venture and virtually ensured the 

venture’s failure. His bad cbnduct caused OPERB’s loss. 

V. Supplemental Statement of Facts 
A. 

The court’s rules call for appellants to make ‘‘[a] concise summary, without 

The court should reject defendants’ fact statements, which do not 
report historical facts based on the evidence. 

argument, of all the facts of the case material to determination of the appeal.” 

O W  5.40(8). “The summary shall be in narrative form with references to the 

places in the transcript, * * * record or abstract where such facts appear.” l_d. 

Defendants’ fact statements ignore this rule. Too frequently punctuated with 

argument, both fact statements repeatedly and improperly quote judicial colloquy and T 
present it as historical fact (see, e.g., Reinbold Br 7-8, 10-13,16-27; Simon Br 14, 17- 

20). A judge’s fluid impressions of the evidence are not evidence, and the court 

should not be misled to the conclusion that the two are equivalent in this case. 

a. This criticism is not abstract. OPERB maintains, and will later 

. argue, that Simon and Reinbold eagerly participated with Kelley in a scheme to 

“fleece the fisc” by financing the venture with public money when they knew it was 

undercapitalized. OPERB maintains, and will later argue, that Simon and Reinbold 
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knowingly misled OPERB’s outside consultant to the belief that the bonds would 

cover the cost of constructing the hangars only and that Kelley, Reinbold, and Simon 

were on board to contribute additional capital to the venture. No one, OPERB 

maintains, would participate in the project to the extent OPE- did without a 

significant financial contribution fi-om the project’s sponsors, and the cost of 

construction was vital to the calculation of how much of their own money Kelley, 

Reinbold, and Simon proposed to bring to the table. 

None of this is disclosed in Simon’s fact statement, which reports that the cost 

of construction was immaterial, that “OPEW never considered construction costs 

material to its negotiation of this transaction’’ (Simon Br 6). Simon’s brief does not 

support this bold assertion with a reference to the evidence. To the contrary, Simon 

points to comments from the trial judge on December 23, 1998, after all the evidence 

was in. On December 23, Judge Keys provided counsel, in piecemeal fashion, his 

assessment of the evidence as the lawyers argued their respective cases (see, e.g., 

Tr 23.51-61,64-67’99-105). He did not say that the cost of construction was 

immaterial -- he said just the opposite (Tr 23.107-1 10). But that is not the point here. 

The point here is that, whatever Judge Keys said, his statements, which he described 

as “ruminations” (Tr 23.1 lo), were not evidence and therefore do not support the 

factual assertion in Simon’s brief. 

This lack of factual support is emblematic of the entire defense presentation, 

which repeatedly understates the scope of the fi-aud and defendants’ participation in a 

plunderous scheme. According to Reinbold (Reinbold Br 5),  one can put aside the 

evidence and “quote extensively from Judge Keys’ oral fmdings” because “there isn’t 

any one place in the transcript where the Court can turn to grasp the essence of the 

case quickly.” Reinbold implies that ease of access justifies indifference to the actual 
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testimony and exhibits. Given the informality of Judge Keys’ revolving reflections, it 

should surprise no one that his comments are not entirely consistent. Reinbold offers 

to “flag” the inconsistencies and also to “claim the benefit of * * * favorable findings” 

@.), which renders his statement of facts untrustworthy. 

b. Reinbold’s fact statement is built not only on judicial commentary, but 

also on argument. For example, the brief refers to the report that falsely represented 

the cost of constructing the hangars and on which OPERB’s consultant actually relied. 

It then reports as fact that “[tlhis false representation by Kelley was not something 

that could be relied on’’ (Reinbold Br 14). This is not fact. It is the defense 

characterization of a core legal issue on appeal. OPERB maintains and will later 

argue that the consultant had every right to rely on Kelley’s false statement, which 

Reinbold and Simon adopted as their own. The point, though, is that this is argument; 

not historical fact. 

Later in his fact statement (Reinbold Br 19), Reinbold’s brief provides a 

summary of argument. “To sum up: the reason Judge Keys found defendants liable 

for fraud is that they supposedly took advantage of Murphy’s ignorance that was 

supposedly induced by the Austin estimate, correcting his language but not rooting 

out the error in his assumptions and his understanding.” This is not why Judge Keys 

ruled as he did, but even if it were, it is inappropriate to present argument in the fact 

section of a brief. 

Simon’s fact statement is less argumentative, perhaps, but nearly half of it is 

not a fact statement at all. Beginning at page 12 and continuing through page 20, the 

Simon brief essentially describes the fraud claim through recitals fiom the court’s 

‘‘findings” on December 23. The occasional references to the evidence are annotated, 

moreover, and a suitcase-full of bad facts is simply missing. These bad facts, those 
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that do not fit the defense theory, are not to be found in Reinbold’s brief either. They 

are missing entirely. 

c. The opening briefs do not include “[a] concise summary, without 

argument, of all the facts of the case material to determination of the appeal,” 

OR4P 5.40(8), which necessitates a supplemental statement of facts. See 

ORAP 5.55(2). Given defendants’ repeated references to “findings,” moreover, it 

should be understood that the judge actually made only one -- that OPERB’s reliance 

was “foolish [and] unreasonable and unjustified” (ER 162). Where, as here, the trial 

court has not made specific findings to support its conclusions, this court “presurne[s] 

that the facts were decided in a manner consistent with the court’s ultimate 

conclusion.” Gold v. Casserlv LandscaDe. Inc., 121 Or App 62,64 n 3,853 P2d 1341 

(1993); Ball v. Gladden, 250 Or 485,487,443 P2d 621 (1968). As a consequence, 

the following facts are, in the main, stated most favorably to OPERB, in whose favor 

the trial judge found on issues of fraud. 

B. The origins of an aircraft maintenance facility at Portland 
International Airport. 

In 1990 and before, the economic development group at Pacificorp, then 

a local utility, was in search of someone to build and operate an airplane maintenance 

facility at the Portland Airport (Tr 8.144). Pacificorp targeted Barclay Associates as a 

company with the development experience to “take the project lead * * ” (Tr 8.141- 

142), and Barclay Associates was interested in constructing the facility (Tr 8.163- 

164). Pamcorp would be formed to operate it upon completion @.); Pamcorp 

Holdings would be formed to hold all the stock in Barclay Pacific Corporation 

(“BPC”) and all but five percent of the stock in Pamcorp (Tr 8.164). Kelley, 

a. 

,Reinbold, and Simon would own all the stock in Pamcorp Holdings (Tr 8.164-65). 

Some of these terms were included in a 1990 letter of understanding between OPERE3 
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and a nonexistent entity (Tr 1 8.142), Barclay Hangar Development Group (Tr 17.1 50; 

Ex 20, bates no. 4320). Both opening briefs refer to this letter of understanding 

(Simon Br 7; Reinbold Br S), about which more will be said later (see OPERB Br 49). 

b. Treasury officials were interested in participating in the project, too. 

OIC and OPERB member Peter Ozanne recalled that investing in the venture “seemed 

like a unique opportunity * * * to get a substantial return on our investment” 

(Tr 14.99-100,107), ind Treasury hired SH&E in April 1991 to “review and evaluate 

the PAMCO business plans and other factors relevant to assessment of risk * * * ’’ 
(Tr 7.58; Ex 5036, p 2). SH&E was perhaps the most highly regarded financial 

aviation consulting firm in the world, “a predominant player in the field” (Tr 7.55). It 

of its principals, Richar hy, as project director ( -57,60- 

61). Murphy, with more than ten years at SH&E (Tr 7.56), left Boston on April 1, 

1991 to meet with all concerned in Portland the next day (Tr 7.59,63). 
C.  Structuring the deal. 

a. April 2,1991 is onepf the important dates in this case. On April 2, 

1991, Pamcorp’s Kelley, Simon and Rei 

representatives from Treasury, the Port, Pacificorp, and others (Tr 7.7 

took place at the Portland Airport (Tr 7.70). Kelley, Reinbold, and Simon made 

Pamcorp’s proposal (Tr. 7.71-72). The written proposal described the “objective of 

this business plan” to “educate [prospective] participants of Pacific Aircraft 

Maintenance Corporation’s operatkg assumptions and assessment of the most timely 

and successful organizational agreement” (Ex 5032, bates no. S-0004415 and p. 1); it 

described the project as “a prudent mix of public and private capital” (Tr 7.74-5; 

Ex 5032, bates no. 5-0004420 and p 5); and showed a $20,000,000 “Capital 

Contribution” by “Investors” (Tr 7.72,7.75,7.77, 7.100-101; Ex. 5032, bates no. S- 
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0004486). No one in the Pamcoq contingent mentioned that they planned to finance 

the project entirely with public money (Tr 7.76-79). They omitted to disclose that 

their business plan called for bond proceeds, not only to finance the cost of the 

hangars but also to provide 100 percent of the venture’s operating capital until 

additional capital could be raised @.). 

b. The cost of constructing the facility was key to OPERB’s investment 

decision and so was the size of the Pamcorp investors’ personal stake in the venture. 

As treasury real estate officer Gary Combs explained, an investor’s risk increases 

when a venture’s assets are not worth the amount of money invested (Tr 10.120, 

166-167). Venture capitalist John DesCamp explained that investment in a startup 

company like Pamcorp is driven not only by the quality of management but also by 

whether “the promoters of the enterprise * * * have some of their own money 

involved, * * * [whether] they have a substantial commitment to the enterprise,” 

whether they have their own “skin * * * in the game” (Tr 14.40,44-45). Shareholder 

equity is a question of “moral hazard,” as DesCamp put it (Tr 14.44). “If I have a 

stake in the game,” he said, “I will try and stay around and make it work. If I have no 

stake in the game, it may be easier to simply walk away” (Tr 14.44-45). 

c. The Pamcorp business plan also did not identify the cost to construct 

the aircraft maintenance hangars (Tr 7.79). During the April 2 meeting, therefore, 

Murphy asked Kelley, Reinbold, and Simon what it would cost to build (Tr 7.70,79- 

80,83). No one on the Pamcorp team was able to provide a precise figure, but one of 

the three offered that construction costs would be in ‘‘the high 30s or about 40” 

million dollars (Tr 7.79-80). Murphy was not positive which of the three men 

actually gave the estimate (Tr 7.79-80), but (i) all three were there for the entire 
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meeting (Tr 7.82-83); (ii) they discussed the cost of construction (Tr 7.82); and 

(iii) no one voiced disagreement with the number provided (Tr 7.83). 

The week before, however, on March 25, 1991, Simon had received Howard S. 

Wright Construction Co.’s estimate of a $17,891,504 base price plus various upgrades 

for the job (Tr 9.93; Ex 5027 at p 3). No one mentioned this at the meeting on 

April 2, but someone in the Pamcorp group promised to provide Murphy with detailed 

estimates of the construction costs (Tr 7.83-84, 87). Back in Boston, Murphy twice 

called Kelley to press for the promised information (Tr 7.87-89), but Kelley, who had 

* 

the Howard S .  Wright estimate (Tr 16.47-48), did not share it. Instead, he sent The 

Austin Company Report (Tr 7.88-89; Ex 5023), which, he said, “[was] the best [we] 

had in terms of being able to provide some documentation that the hangar facility is in 

[the high 30s to $40 million] range * * * ” (Tr 7.89). Kelley told Murphy that The 

Austin Company Report was a “cost estimate provided by a builder for a hangar 

facility of about the same size,” and it “was the best information [we] could 

. 

provide * * * ” (Tr 7.90). 

d. Dated March 5,1991 and addressed to Kelley, The Austin Cornpany 

Report recounted that “The Austin Company has been interested in the PAMCO 

project since OUT first meeting with you and others in 1989” (Ex 23, p 1; Def Joint 

ER 143). “At that time,” the letter continued, “we presented The Austin Company’s 

Statement of Qualifications for designing and constructing aircrafi facilities and 

Austin’s world-wide support to the aviation industry” @.). The report reminded 

Kelley that “The Austin Company has planned, designed, engineered, and constructed 

more aviation support facilities than any other fm in the United States”; it expressed 

an appreciation of Kelley’s “desire to control PAIvlCO’s initial capital costs and on- 

going operating costs” @.); and it provided a cost estimate of $39,552,000 (Ex 23, 
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p 2; Def Joint ER 144). “Based upon the details you provided to us at our 

February 5th meeting and our recent experience on similar projects,” the letter said, 

“we believe Austin can design and construct a[n] equipped conventional two-hangar 

aircraft maintenance complex for approximately $39,552,000” @.). 

On April 2,199 1, when the Pamcorp principals met with Murphy and the 

dthers, they knew that Howard S. Wright Construction Co., not The Austin Company, 

was the probable contractor (Tr 16.47), and they knew that Howard S. Wright had 

estimated a base price of $17,891,504 for the job (Tr 16.48). Yet a few days later, in 

response to Murphy’s request for an estimate, Kelley provided The Austin Company 

Report (Tr 7.89-90). Later, Reinbold would say that this was “not a logical exchange 

of information,” though he seemed not prepared to label it “deceptive” (Tr 16.48). 

I 

.f  

e. The information in The Austin Company Report of March 5, 199 1 and 

in Pamcorp’s proposal of April 2, 1991 appeared in Murphy’s report to Treasury of 

April 12, 1991 (Ex 5036, pp 3-4,31-32). The Pamcorp principals received a copy of 

the report because, as Murphy explained, theirs was “not an adversarial type 
I , 

proposal” (Tr 7.99). “Generally speaking,” he said, “Treasury wanted PAMCO to 
”I 

have copies of what [we] were doing” @.). 

Referring to the Pamcorp proposal to commit $20 million to the project 

(Tr 7.74, Ex 5032) Murphy’s April 12 report pointed out that, “[a]lthough the Barclay 

Group has indicated a commitment to make available $20 million to PAMCO, the 

initial capitalization is only $5.0 million, with the additional capital contribution made 

to cover the losses for the operational period and [operating] Years 1 and 2” 

(Tr 7.100-01; Ex 5036, p 4). Of the $20 million to come from Pamcorp investors, 

$5 million would be contributed up front and $15 million would be paid to cover ‘ 

operating losses during the first two years, apparently (3.). 
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Murphy’s April 12 report also referred to the “[a]pparent high cost of the 

proposed maintenance facility and [SH&E’s] inability to verify the construction 

costs” (Tr 7.100; Ex 5036, p 3). “At approximately $40 million, the cost of the 

PAMCO hangar averages over $150 per square foot,” Murphy wrote @x 5036, p 3). 

“Also,” he cautioned, “there is no detailed building cost estimate or cost appraisal for 

the planned facility. The cost estimate provided to SH&E by PAMCO [and] prepared 

by the Austin Company was simply an ‘order of magnitude estimate”’ @.). Simon 

said he did not correct Murphy’s misstatement, that he liked what he read, that he felt 

“good” (Tr 9.201). 

, 

f. Despite the apparent high construction costs, Murphy relied on 

Pamcorp’s numbers. In his report, Murphy wrote that “[SH&E] relied on PAMCO’s 

business plan and related documents, including profit and loss projections in 

conducting the evaluation” (Tr 7.102; Ex 5036, p 5). Murphy’s report pointed out 

that “SH&E has assumed and relied upon the accuracy and completeness of this 

information and has not attempted to verify its accuracy except as indicated by 

SH&E’s experience. While there is no reason to believe that any of these resources 

[is] unreliable,” the report continued, “SH&E’s opinion could vary materially should 

some of these resources be incorrect” (Tr 7.103; Ex 5036, p 5). 

Murphy also continued to rely on the representation that Pamcorp investors 

would make a significant capital contribution up front. On May 2,199 1, he provided 

Simon with a “discussion paper” that showed the “Founders” -- the Pamcorp investors 

-- making an initial investment of $15 million (Tr 7,107-08; Ex 5043, p 2). Murphy 

and Simon had discussed this component of the proposed deal beforehand, and Simon 

disclosed nothing of the Pamcorp investors’ undisclosed plan to contribute no capital 

e 



18 

up front, to use bond proceeds to cover the initial capitalization costs entirely 

(Tr 7.108-09). 

On the same day Murphy provided Simon with the discussion paper, Simon 

notified Treasury that Pamcorp would secure a “construction bond” for $40 million 

(Tr 10.3-5; Ex 5042 at bates no. 1464). At the time, on May 2, 1991, Simon 

admittedly knew that construction costs would be a base price of $17 million 

(Ex 5027), not $40 million (Tr 10.5). When he told Treasury that Pamcorp would 

secure the $40 million construction bond, he did not mean to imply that construction 

costs would actually be $40 million, he said a.). Rather, he said, the reference to the 

$40 million was meant to “reflect[] the amount we were going to get fiom the project 

hd” @.). 

g. Three weeks later, on May 23, 1991, a Pamcorp internal memorandum 

advised Reinbold of the tax ramifications of the proposed deal (Tr 9.208-209; 

Ex 5045). The memorandum, which characterized Simon, Reinbold and others as the 

“surreptitious owner[s] of Barclay Pacific” (Tr 9.208-209, Ex 5045, p I), advised that 

BPC would make a $23 million gain on a $40 million sale of the aircraft maintenance 

facility (Tr 9.207; Ex 5045, p 2). The advice assumed $17 million as the cost of 

construction (Ex 5045, p l), not the $40 million Reinbold and his colleagues had 

represented to Murphy and the others at the Portland Airport on April 2. In the weeks 

following the distribution of Murphy’s report on April 12, moreover, Murphy had 

“additional negotiations and discussions” with both Reinbold and Simon, but neither 

man brought to Murphy’s “attention that the $40 million construction cost was 

erroneous” (Tr 7.106). 

h. Murphy circulated a second report on June 28,1991 (Tr 7.109; 

Ex 5049). The report, he wrote at the time, “supplements our initial report dated 

i 

.”: 
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April 12, 1991 * * * and summarizes the essential elements of the proposed 

transaction [and] the major assumptions of our analysis and our evaluation of the risk 

and return considerations for PERF” (Tr 7.109-1 10; Ex 5049, p 1). This time, 
* 

Murphy wrote that “[a]pproximately $40.0 million of the [$48.2 million] bond 

proceeds will be used to build the facilities with the remaining $8.2 million used for 

capitalized interest, debt service reserve and issuance costs” (Ex 5049, p 2). Murphy 

said that this report essentially carried forward the construction costs assumed in his 

April 12,1991 report (Tr 7.1 10-1 11). 

The June 28 report expressed SH&E’s “opinion [that] the proposed transaction 

and risk exposure to PERF is reasonable in relation to the expected return to PERF” 

(Tr 7.1 11; Ex 5049, p 3). But Murphy’s opinion was based on construction costs of 

$40 million, not something less than $25 million, a difference he described as 

“material” (Tr 7.1 11-1 12). Murphy explained that his analysis was “driven” by the 

. 

assumed $40 million construction cost, that this was a‘ “key assumption” for his 

opinion (Tr 7.113). Had he known that the projected construction costs were less 

than $25 million, not $40 million, he said, he “would have reevaluated the plan” 

(Tr 7.1 12- 1 13). Had he known, he would have considered this an entirely “different 

deal” with “different risk parameters,” and SH&E “would not have found it 

reasonable” (Tr 7.1 13, 123). 

I 

D. The OIC then authorized Treasury to execute a bond guarantee 
program for the Port of Portland for approximately $48.2 million t o  
fund construction of the Pamcorp hangars. 

On July 16, 1991, two weeks after he circulated his June 28 report, a. 

Murphy returned to Portland for a meeting of the OIC (Tr 7.1 14; Ex 5054). On the 

agenda for OIC’s consideration was the following description taken directly from 

Murphy’s report: 
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“Revenue bonds amounting to $48.2 million will be issued to 
fund the construction of a hangar facility at PDX * * * . Approximately 
$40.0 million of the bond proceeds will be used to build the facilities 
with the remaining $8.2 million used for capitalized interest, debt 
service, reserve and issuance costs” (Ex 5054, p 1). 

The OIC met in executive session to consider the matter (Ex 5054, p 2). 

The minutes recited that “Treasury had been approached to supply money on a 

, commercial loan basis for PAMCO,” but ‘‘[alfter studying the proposed investment, it 

was felt [thag] maximum exposure for PERS fund would be achieved through a bond 

guarantee instead of loaning money directly” (3.). The OIC therefore “authorize[d] 

Treasury to execute a bond guarantee program for the Port of Portland for 

approximately $48.2 million” issued to “fund the construction of hang[ar] facilities at 

Portland International Airport” (Ex 5054, pp 2-3). The authorization included the 

proviso that the “issuance of the bonds is to be subject to review by the consultants 

and bond counsel to ensure conditions the Treasury and Attorney General have 

t .-(I 
I 

l 

c ”* outlined have been met” @.). I 

i .  b. OIC member Ozanne said that both Murphy’s June 28 report and the 

oral presentation on July 16 led him to conclude that “the Port of Portland was issuing 

the bonds for construction of the facility” and not for working capital (Tr 14.108). I 

Ozanne had “no idea,” he said, that the bond proceeds “would be the sole source of 

PAMCOW’S working capital” @.). Ozanne, who cast one of the three deciding 

votes to approve the guarantee (Tr 14.109-1 0; Ex 5054, p 3), said he “depended 

almost exclusively on the substance of [Murphy’s] report” in doing so (Tr 14.109). 

State Treasurer and OIC member Anthony Meeker (Ex 5261, p 6, Ex 5054, p 2) voted 

i 

I 

I .. 

with Ozanne (Ex 5261, p 8; Ex 5054, pp 2-3). He said that Murphy’s reports for 

SH&E were “important to my vote” (Ex 5261, pp 7-8), and that no one ever informed 
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him that the estimated construction costs were substantially less than stated in 

Murphy’s reports (Ex 5261, p 9). 

E. 

a. 

Defendants continued the deceptions in order to close the deal. 

It would be another year, almost, before the bond issue was ready. In 

the interim, Murphy prepared another report to Treasury dated January 14,1992 

(Tr 7.1 14; Ex 5077). There was a copy in Pamcorp’s files (Tr 7.122). Murphy wrote 

that the report “supplements our initial report dated April 12, 1991, and subsequent 

letter reports dated May 7,1991 and June 28,1991 (Ex 5077, p 1). Its stated purpose 

was to “update our evaluation of the risk and return considerations for PERF, based 

on the present proposed financial arrangements” @.). 

The January 14,1992 report stated that the size of the offering had grown to , 

$50 million (Ex 5077, p l), up $1.8 million from the $48.2 million reported to the 

OIC six months earlier (Ex 5054, p 1). In addition, and based on information from 

Simon (Tr 7.122), Murphy wrote that “[a]pproximately $38.5 million of the bond 

proceeds will be used to build the facilities * * * ” (Ex 5077, p 1). This was 

$1.5 million less than the estimate given in Murphy’s report of April 12, 1991 

(Ex 5036, p. 3 )  but also $13.5 million less than the actual cost (Tr 15pm.27). 

Murphy relied on Simon’s number in calculating OPERB’s downside should 

the venture turn south. Should it be necessary to sell the facility, Murphy wrote, 

calculation of value would begin with “its construction cost of approximately 

$38.5 million * * * ” (Ex 5077, p 6). In making this calculation, Murphy’s report 

concluded, “SH&E has relied upon information and data sources which are more fully 

described in our previous reports to PERF” (Ex 5077, p 7), beginning with the 

April 12, 1991 report. His recommendations would have been materially different, 



Murphy said afterward, had he known that the cost of construction was $13.5 million 

less than the $38.5 million he reported (Tr 7.123). 

b. In August 1991, moreover, five s before the January 1992 report, 

d Kelley, Meeker, and Murphy met with representatives 

Standard and Poor’s, the credit rating agencies, in New York (Tr 7.1 15-1 6). Only m-, 

three months earlier, in a letter to Treasury dated May 2, 199 1, Simon had reiterated 

the Pamcorp shareholders’ “[clapital commitment” of “[$]9,500,000 as needed, 

during the frst three years” (Tr 9.205-206; Ex 5042, p 1 and bates no. pac 1461). 

But during the two presentations in August, neither Reinbold nor Kelley disclosed 

that the Pamcorp contingent planned to invest nothing, not several million dollars, or 

that construction costs would be something under $25 million, not the $38.5 million 

to $40 million mentioned in Murphy’s SH&E reports (Tr 7.1 17). 

..1 

i 

c. Simon, who refined the cost of construction number from $40 million to .I 

$38.5 million (Tr 7.122), had a hand in drafting the preliminary bond offering 

memorandum, too (Tr 7.1 19-1 2 1). He said that everyone at Pamcorp, including 

Reinbold, participated in preparing it (Tr 10.25; see Tr 16.80), and in August 199 1, 

about the time of the meetings in New York, Murphy prepared a draft of an appendix 

to the preliminary offering memorandum (Tr 7.1 19-120). 

This frrst draft of the offering memorandum appendix, which Murphy provided 
I 

to Simon, said that the “proposed hangar facilities would cost approximately 

$40 million * * * ” (Tr 7.192; Ex 5193, p 2). When Simon returned the draft to 

Murphy with his revisions, it said that the “proposed hangar facilities will be 

:constructed by [BPC] and purchased by the Port of Portland * * * for $40 million” 

I 

(Tr 7.192; Ex 5060, p 3). In the end, Appendix A to the preliminary offering 

memorandum said that the Port “will make approximately $40 million available to 



[BPC] for the purpose of acquiring and constructing the facility” (Tr 7.192-93; 

EX 5125, p A-1). 

d. On February 5, 1992, still four months before closing, Howard S. 

Wright’s senior project manager presented Simon with the construction company’s : 
“Guaranteed Maximum Estimate, dated February 4, 1992, to complete the PAMCO 

facility at the Portland Airport [for] $24,640,041” (Tr 10.5; Ex SOSO), more than 

, 

$13 million less than Murphy had been led to believe. Simon did not share this 

information with SH&E or with anyone fiom the state, however (Tr 10.5). 

Two days later, Howard S. Wright’s draft contract included exhibits 

delineating the guaranteed maximum construction price (Tr 10.7; Ex 5082). Simon 
* 

sent a copy of the draft contract to Elizabeth Yeats, a lawyer involved in the 

transaction (Tr 10.6-7; Ex 5082), but not to “any of the attorneys * * * in the working 

group representing the State of Oregon” (Tr 10.8). Simon asked Yeats to keep the 

guaranteed maximum contract price confidential (Tr 10.7; Ex 5082, p 2). 

e. Despite requesting it, no representative of the Fund would ever be 

provided a copy of the construction contract with Howard S. Wright’s guaranteed 

maximum price (Tr 10.143, 159-160). Simon provided state representatives with a 

copy of the entire contract but without the exhibit that disclosed the guaranteed 

maximum price (Tr 10.8). The contract was also listed in the table of contents of - 
closing documents (Ex 5234, Table of Contents, p 8). In separate memorandums date 

April 15,1992 and June 1,1992, the contract was listed among the documents to be 

provided at closing (Tr 10.28-30; Exs 5092, p 9,5109). But when the closing actually 

occurred on June 18,1992 (Tr 10.139), the contract was missing, not there (Tr 10.30; 

see Ex 5234, Tab 85). 
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Douglas Goe, the Port’s bond counsel (Tr 18.170), said that he was instructed 

to omit the contract from the closing documents (Tr 21-87), and the 1990 letter of 

understanding (Ex 5021), which signaled the use of bond proceeds as working capital, 

awe it did “not pass muster” a tax exempt bond 

contemplated (Tr 21.79-80). Simon would later explain that Howard S. Wright’s 

president delayed signing the contract until the “victory ceIebration” in the hotel after 

closing (Tr 9.12-13). Reinbold would later say that he never mentioned the 

guaranteed maximum contract price to anyone representing the state (Tr 16.65). 
I 

f. Chapman and Cutler, a Chicago law fim, served as special counsel to 

the Fund (Tr 7.124-25). Shortly before closing, on June 2, 1992, Chapman and 

Cutler’s Rafael Cook requested an update of Murphy’s SH&E report of January 14, 

1992 (Tr 7.123-26; Ex 5113). The January 14,1992 report had said that 

“[a]pproximately $38.5 million of the bond proceeds will be used to build the 

facilities * * * ” (Ex 5077, p I), and Simon coordinated with Murphy to complete the 

update (Tr 7.126-27). Rather than write that “the bond proceeds will be used to build 

the facilities,” as Murphy had written in a draft, Simon prepared a letter to Murphy 

suggesting that he modify his report to read that “[tlhe Project fund will be 

I 

i 

approximately 36.625M instead of $38.5MY (Tr 7.127; Ex 51 15, p 2). a /  

Relying on Simon’s letter, Murphy changed the size of the fund from 
I 

$38.5 million to $36.625 million, but he did not change the other language (Tr 7.127- 

128). SH&E’s finaI report dated June 11, 1992 (Tr 7.128; Ex 5122) said that 

“[a]pproximately $36.6 million of the bond proceeds will be used to build the 

facilities with the remaining $13.4 million used for capitalized interest, debt service 

reserve and issuance costs’’ (Ex 5 122, p 2). Should it be necessary to liquidate the 

venture, Murphy wrote, “[tlhe normal market value of the hangar facility over time is 
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estimated to be its construction cost of $36.6 million” plus predicted growth 

. (Ex 5122, p 7). 

Relying on the “information and data sources which are more fully described 

in [SH&E’s] previous reports to PERF” (Ex 

opinion that issuing the bonds presented a 

(Tr 7.129).- Not knowing that the bonds would fund the working capital of the 

company instead of a hard asset, as he later put it (Tr 7.129), Murphy sent the 

June 11, 1992 report to Chapman and Cutler’s Cook on the same day, stating in his 

transmittal letter that “SH&E authorizes Chapman and Cutler, as Special Counsel to 

PERF, * * * to rely upon this report[] and the SH&E material contained in the 

Offering Memorandum as may be required by Chapman and Cutler in connection 

with this transaction” (Tr 7.129-130; Ex 5124, p 1). Murphy provided Simon with a 

copy of the letter and report (Tr 7.128). 

g. Simon would later acknowledge that he knew the underwriters would 

utilize the offering memorandum to attract investors (Tr 10.25). He said that he and 

Reinbold helped prepare the offering mem 0.25; see Tr 16.80) and that 

they “spent quite a bit of time” considering the “materiality disclosures [that] should 

be made” (Tr 10.26). Yet, the offering memorandum did not disclose the Howard S. 

Wright guaranteed contract price, or that the Pamcorp principals intended to invest no 

money of their own, or that there would be essentially no money in the bank as 

working capital when the venture opened its doors (Tr 10.25-27). 

’ 

Simon also knew that Murphy’s was the opinion of a man who “hadn’t figured 

this deal out” (Tr 10.77-78). He knew that Murphy “didn’t get it” (Tr 10.79). But 

Simon had “malde] an effort to put it on the table in front of murphy],” he said, and 

he was not prepared to “wav[e] a red flag” for everyone (Tr 10.78-79). Had he 
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figured the deal out, had he known that the facilities cost only $25 million to build, 

not $36.5 million, he never would have given the go-ahead, Murphy said (Tr 7.129). 

h. SH&E’s reports were centra1 to the opinions expressed by Chapman and 

Cutler, the Fund’s bond counsel. As Cook explained, C h a p m i  and Cutler prepared 

two legal opinions that were delivered at closing (Tr 14.5). Dated June 18, 1992, the . .~ 

first expressed Chapman and Cutler’s opinion that there were no material 

misrepresentations in the portion of the Offering Memorandum concerning the 

“Enforceability of the Guaranty” (Tr 14.5-6; Ex 5234, Tab 104, first letter; see 

Ex 5234, Tab 21, p 11). 
L S  

Chapman and Cutler’s second letter, also dated June 18, 1992, expressed the .?- “ 

opinion that the Fund had the authority to guarantee the Port’s bonds and that the 

guaranty was enforceable (Tr 14.7-8; EX 5234, Tab 104, second letter, p 2). The 
I 
, 1, 

second letter referred to and appended the Fund’s certificate and the SH&E report of 1. 

June 11,1992 (Tr 14.8; Ex 5234, Tab 104, second letter, p 2, Exs A and B). In 

expressing this opinion, Cook explained, “we relied on the SH&E report and on the 

certificate of the treasurer” (Tr 14.7). On page 2 of SH&E’s report, Murphy wrote 

that “[ajpproximately $36 million of the bond proceeds will be used to build the 
i. 

I facilities with the remaining $13.4 million used for capitalized interest, debt service 1“. 

reserve and issuance costs” (Ex 5234, Tab 104, p 21 of Ex B to Chapman and Cutler’s 

second letter of June 18, 1992). Treasury and the OIC relied on Murphy’s report, 

according to Treasury’s certificate (Ex 5234, Tab 104, pp 2-3 of Ex B), and so, too, 

apparently, did Goldman, Sachs & Co., the underwriters (Tr 8.71; Ex 5234, Tab 100). 

Pamcorp used borrowed money, not shareholder equity, to operate. 

The Port issued the bonds on June 18, 1992 (Tr 7.130). By that time, 

i 

- 

F. 

a. 

Kelley, Reinbold, and Simon had all given promissory notes for subscriptions to 
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shares of Pamcorp Holdings (Tr 8.165-166), which, in turn, had subscribed to all but a 

handful of the shares of Pamcorp (Tr 8.164-165). Meanwhile, the Port, which owned 

the land and the hangars, leased them back to BPC under a ground lease (Tr 8.87-88), 

and BPC subleased them to Pamcorp (Tr 8.89-91). 

. 

Under the ground lease, the Pamcorp shareholders agreed to contribute as 

much as $1 1 million to the venture, commencing with construction and for three years 

(Tr 8.88-89). This contribution, according to the ground lease, could be as “capita1 

contributions and/or loans” (Ground Lease, Ex 5234, tab 22, p 73), but DesCamp said 

that the pxjncipals in start up companies, the entrepreneurs, ordinarily do not insist on 

. therepayme f their shareholder loans, and if ;he company’s business plan does 

indicate that shareholder loans will be repaid, investment bankers expect that they will 

not (Tr 14.55-56). Lenders expect shareholder debts to be paid last, not first (Tr 

14.53-54). 

b. Reinbold and Company used the bond‘proceeds, not shareholder 

“equity” both to build the hangars and for working capital (Tr 10.23-24). According 

to the Pamcorp principals, they had equity in the deal because their development 

“profit” was captured in the difference between the actual cost of the hangars and the 

amount of the bonds (3.). According to the Pamcorp principals, this was their 

“equity” because rather than pay development “profit” to the shareholders, Pamcorp 

retained the money as working capital (Tr 10.24). But DesCamp said this made no 

sense. It was as if the defendants had gone to the local Safeway, he said, bought $60 

worth of groceries, borrowed $80 from the grocer, and then told their wives that they ’ 

‘‘just made $80 paying for $60 worth of the groceries” (Tr 14.57), ignoring the reality 

that they had borrowed money to purchase the groceries. 

, 
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G. Defendants continued the deception even after closing. 

a. Reinbold hired Kathleen Sego as Pamcorp’s chief financial officer in 

June 1992 (Tr 9.97-8). She, like SH&E’s Murphy, initially understood that the cost of 

construction was $40 million, not $25 million (Tr 9.98), but by July 10, 1992, she, 

unlike Murphy, understood the deal. On July 10, Sego told Reinbold and Simon that 

“we 

Ex 5131, p 1) (emphasis in original). 

on 4/15/93 without additional revenues or a line of credit” (Tr 9.98-100; 

By July 1992, Sego knew that the Pamcorp investors meant to contribute no 

capital to the venture (Tr 9.101-02), and in Janub-y of the following year, she 

recommended that Pamcorp executives “talk to the state to give them a complete 

picture of what our capitalization plans were, [to] make them a partner in the 

planning” (Tr 9.104). Reinbold vetoed the idea u.), and Simon told Sego repeatedly 

that “it was weinbold’s] decision on how the relationship with the state was to be 

handled * * * ” (Tr 9.105-06). Reinbold forbade Sego to disclose to Treasury the cost 

of construction or the true capital structure of the venture (Tr 9.103-05). “[Tlhere was 

clearly an effort to try to mask the capitalization issue,” she said (Tr 9.122). 

b. Three monthg after closing, on September 18, 1992, Reinbold, in 

search of new capital, told a director and manager of Banque Belge Trust Company 

that Pamco was “currently being capitalized by an $8 million infusion from our 

shareholders” (Tr 9.122; Ex 5135, Reinbold letter to Arnold, p 1). This was not then 

true (Tr 9.101-102), and it was not true on February 11,1993 (Tr 9.126-127), when 

Reinbold and Simon, in a presentation to Treasury, said that the Pamcorp 

“[s]hareholders have infused $8 million of capital to date and will infuse $1 1 million 

by July 15th” (Ex 5142, p 1). 



c. Unsuccessful in securing operating capital from banks, Reinbold and his 

fellow Pamcorp shareholders returned to Treasury during spring and summer 1993 

(Tr 7.136-37, 140-43) with another “fmancial opportunity” for the state (Tr 7.137). 

Reinbold told Murphy, who had been called back to help Treasury evaluate 

Pamcorp’s request (Tr 7.131-32), that the P 

$11 million to Pamcorp’s capitalization (Tr 7.138-139). When Murphy asked for a 

delineation of each principal’s percentage of ownership and the “Percentage of initial 

$11M Capitalization by each Principal” (Tr 7.136-138; Ex 5149), Reinbold fell silent 

(Tr 7.138-139). 

corp shareholders had contributed 

During Murphy’s meeting with Reinbold, Kelley, and Simon i 

Ily put in something like Reinbold also “indicated that he had p 

and that “they had put in * * * $1 1 million” total (Tr 7.140-141). During this same 

period, Murphy, who still thought the hangars had cost $36.5 million to construct 

(Tr 7.142), was provided with Pamcorp’s unaudited financial statements (Tr 7.143- 

44). The disclosures there, coupled with the statements in the April and July 

meetings, led Murphy to the conclusion, expressed in his July 27, l  

Treasury (Ex 5163, p 3), that “PAMCORP shareholders have presently committed 

approximately $1 1 million to * * * capitalize the company” (Tr 7.142-43). Based on 

these financial statements (Tr 7.143), Murphy’s report also informed Treasury that the 

shareholder’s $1 1.2 1 million investment had been set aside to guarantee “lease 

payments to PERF and PDX Airport,” to cover “@]re-operating costs and bond 

issuance expenses,” and to cover “net loss” for fiscal year 1993 (Ex 5163, p 3). 

d. Meanwhjle, in September or October 1992, at about the time Reinbold 

told the Banque Belge Trust Company that the venture was “currently being 

capitalized by an $8 million infusion fiom our shareholders” (Tr 9.122; Ex 5 135), 
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Simon visited the Seattle office of Howard S. Wright (Ex 5257, pp 25-26). The 

contractor’s display board adjacent to the elevator announced the firm’s having 

landed the “$24 million” Pamcorp project described in the construction contract 

(Ex 5257, pp 22-23,25), not the $38.5 million Pamcorp project presented to the OK. 

Simon promptly obliterated the number and instructed Howard S. Wright personnel 

not to disclose the cost of construction to anyone (3.). When SH&E’s Murphy asked 

Howard S .  Wright’s John Tremper for the cost of instruction in October 1993, 

Tremper responded that he was “sworn to secrecy,” that Simon was the only source 

(Tr 7.150-5 1). 

As defendants point out, Pamcorp would close its doors within the month. 

ESTABLISHING A FRAMEWORK FOR 
ADDlZESSING DEFENDANTS’ ASSIGNMENTS OF ERROR 

ON THE FRAUD CLAIM 

a. Depending on the extent to which one fractionalizes the claim, there are 

five to nine elements of fraud: 

‘‘ * * * (1) a representation; (2) its falsity; (3) its materiality; 
(4) the speaker’s knowledge of its falsity or ignorance of its truth; (5) his 
intent that it should be acted on by the person and in the manner 
reasonably contemplated; (6) the hearer’s ignorance of its falsity; (7) his 
reliance on its truth, (8) his right to rely thereon; and (9) his consequent 
and proximate injury.” Rice v. McAlister, 268 Or 125, 128,519 P2d 
1263 (1974); accord Greyorv v. Novak, 121 Or App 651,654,855 P2d 
1142 (1993). 

b. Between them, the defendants make eight assignments of error on the 

fraud claim. They phrase the assignments of error differently, but both defendants 

make more or less the same points. Both challenge the sufficiency of the evidence 

that they misrepresented the nature of the Pamcorp project (Simon’s second 

assignment of error, Reinbold’s first and second); both challenge the sufficiency of 

the evidence that the misrepresentations were material to OPERB’s participation in 

the deal (Simon’s third assignment of error, Reinbold’s fourth); and both challenge 
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the sufficiency of the evidence of OPERB’s justifiable reliance (Simon’s first 

assignment, Reinbold’s third). Reinbold also argues that there was no evidence that 

OPERB actually relied on the misrepresentations at all (Reinbold’s fifth assignment). I 

. 

It makes sense to address the assignments of error in the foregoing order, to 

demonstrate first, that plaintiff proved that defendants misrepresented the nature of 

the Pamcorp project; next, that the misrepresentations were material to plaintiffs 

decision to participate in the deal; and last, that plaintiff actually, and therefore 

justifiably, relied on the misrepresentations in making its investment decision. ‘ 

ANSWER TO SIMON’S SECOND ASSIGNMENT OF ERROR AND 
TO REINBOLD’S FIRST AND SECOND ASSIGNMENTS OF ERROR 

~ The trial court correctly denied defendants’ Rule 54B(2) motion to dismiss 
on the ground that plaintiff did not prove an actionable misrepresentation. 
Simon’s second assignment of error and Reinbold’s first assignment of 
error were not preserved. In addition, both defendants have 
impermissibly expanded their arguments on appeal, making arguments 
not advanced in the trial court as grounds for dismissal as a matter of law. 

ARGUMENT IN SUPPORT OF ANSWER TO 
SIMON’S SECOND ASSIGNMENT OF ERROR AND TO 

REINBOLD’S FIRST AND SECOND ASSIGNMENTS‘OF ERROR 

Simon’s second assignment of error and Reinbold’s first assignment of 
error were not preserved. 

a. OPERE3 has always maintained that Reinbold and Simon both 

I. 

. misrepresented the fundamental structure of the Pamcorp deal. Before April 199 1 and 

continuing through closing in June 1992 and beyond, Reinbold and Simon continually 

misrepresented to Murphy, to Treasury, and to others charged with protecting the 

Fund that (i) the Parncorp shareholders would, and did, contribute $8 million to 

$1 1 million in capital to the Pamcorp venture, not zero; and (ii) the cost of 

constructing the hangars was $36.5 million to $40 million, not $24.5 million to 

$25 million. Reinbold and Simon, it was shown, lied to Murphy and the others, or 



they actively concealed the truth. Either way, they made an actionable 

misrepresentation. See, x, Caldwell v. Pop’s Homes, Inc., 54 Or App 104, 11 3, 

634 P2d 471 (1981). This has always been OPERB’s theory of the case. 

b. On appeal, Simon assigns error (Simon Br 38) to the “trial court’s 

fail[ure] to require plaintiff to establish that defendant Simon had a duty to correct the 

misimpression created by another before imposing fraud liability for mere 

nondisclosure.” In other words, Simon apparently maintains that the evidence does . 

not establish, even prima facie, that he made a false representation (Simon Br 39-43). 

Reinbold’s first assignment of error (Reinbold Br 27) alleges that the “trial court erred 

in finding that Reinbold knew about the misrepresentation and conspired to take 

advantage of it.” In other words, Reinbold, like Simon, apparently maintains that 

there is no evidence that he misrepresented the truth (Reinbold Br 28-29). 

But one does not challenge the sufficiency of the evidence for the first time on 

appeal by complaining about “findings,” as Reinbold has in his first assignment of 

error (Reinbold Br 27), or about a trial judge’s theoretical failure to adopt a particular 

decisional construct, as Simonbas in his second assignment of error (Simon Br 38). 

To the contrary, the “[llegal sufficiency of the evidence may be raised on appeal only 

if the issue was raised below by a motion pursuant ‘to ORCP 54 B(2) or a timely 

equivalent.” Holbrook v. Precision Helicopters. Inc., 162 Or App 538,545,986 P2d 

646 (1999): Falk v. Amsberrv, 290 Or 839,843,626 P2d 362 (1981) (“[Iln civil 

bases tried to the court without a jury, a litigant may not raise the sufficiency of the 

Rule 54 B(2) provides in part: 
“After the plaintiff in an action tried by the court without a jury 

has completed the presentation of plaintiffs evidence, the defendant, 
without waiving the right to offer evidence in the event the motion is not 
granted, may move for a judgment of dismissal on the ground that upon 
the facts and the law the plaintiff has shown no right to relief. * * * ” 
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plaintiff’s evidence on appeal unless he has asserted the legal insufficiency of the 

evidence in the trial court”). 

Reinbold repeatedly turns his back on this requirement, dismissing it with 

citations to ORCP 62 E’s proviso that “objections to fmdings are not necessary. for 

purposes of appellate review” (see, e.g., Reinbold Br 27,37). But this court only 

recently denounced this practice, again. Referring to Rule 62 E, the court in Holbrook 

wrote that “[allthough defendant was not required to object specifically to the trial 

cow’s findings of fact, defendant was obligated to call potential errors to the 

attention of the trial court in some form or manner.” 162 Or App at 545 (emphasis 

. in original). Neither Reinbold’s first assignment of error nor Simon’s second 

assignment of error identifies where in the record either defendant asked the court to 

rule as a matter of law that there is evidence of an actionable misrepresentation. 

grumbling. The court has made the point, 

the sort presented here “should deprive [the 

of the evidence upon appeal.” Hendrix v. 

McKee, 281 Or 123,125 n 2,575 P2d 134 (1978). As the court in Hendrix explained, 

“[tlhe appellate process is predicated upon the aggrieved party’s establishing an error 

on the part of the trial judge,’’ and it “is patently unfair to charge such error without 

having given the judge the opportunity to avoid it.” Id. “The rule,” the court 

emphasized in u, “reflects the function of appellate review to correct errors of the 

trial court,” and “no error has occurred where no ruling has been made hy the court or 

requested by the litigant.” &&, 290 Or at 843. 

c. This court’s rules reflect the significance of this last point -- that there 

is no cognizable error where no ruling has been made or requested. ORAP 5.45(3) 

provides that “[elach assignment of error shall identify precisely the legal, procedural, 



factual, or other ruling that is being challenged.” Simon’s second assignment of error 

’(Simon Br 38-43) asserts that the court erred in “fail[ing] to require plaintiff to 

establish that defendant Simon had a duty to correct the misimpression created by 

another before imposing Gaud liability for mere nondisclosure.” This does not 

challenge a ruling made or requested. Reinbold’s first assignment of error (Reinbold 

Br 27) similarly asserts that the court erred in “finding that Reinbold knew about the 

misrepresentation and conspired to take advantage of it.” This, too, does not 

challenge a ruling. Neither assignment of error presents anything for review. 
J, 

The court should enforce Rule 5.45(3) here. It should disregard Simon’s 

“C second assignment of error and Reinbold’s first because neither identifies a “legal, 

procedural, factual, or other ruling that is being challenged.” 

d. There is another reason to disregard Reinbold’s first assignment of 
1 

error. Reinbold’s first assignment, like his third (Reinbold Br 30-35) and Simon’s I 

third (Simon Br 43-48), challenges the trial judge’s oral “findings” that were 

delivered informally and sporadically during closing arguments. But these were not ,! 

I 
the findings prescribed in ORCP 62 A,3 and it will not do to label a judge’s discursive 

commentary as such and then attack them, randomly, as not supported by the 

evidence. 

Findings of fact, it fairly may be said, are meant “to engender care on the part 

.. 5, 

i 
of the trial judge in ascertaining the facts * * * and to make possible meaningful 

1 

Rule 62 A provides: 
“Whenever any party appearing in a civil action tried by the court 

so demands prior to the commencement of trial, the court shall make 
special findings of fact, and shall state separately its conclusions of law 
thereon. In the absence of such a demand for special findings, the court 
may make either general or special findings. If an opinion or 
memorandum of decision is filed, it will be sufficient if the findings of 
fact or conclusions of law appear therein.” 

.. 
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review in the appellate courts.” Ramirez v. Hofheinz, 61 9 F2d 442,445 (5th Cir 

1980) (internal quotation marks omitted) (construing FRCP 52); Reich v. Newspapers 

of New England. Inc., 44 F3d 1060,1079 (1st Cir 1995) (FRCP 52 is meant to 

“apprise the appellate court of the grounds on which the trial court based its 

decision”); United States v. Forness, 125 F2d 928,942 (2d Cir 1942) (the requirement 

of written findings is designed to “evok[e] care on the part of the trial judge in 

’ 

ascertaining facts”). 

Findings of fact and conclusions of law are not mandatory. They are required 

only upon timely request, ORCP 62 A, which was not made here. If a judge makes 

findings nonetheless, they will not be disturbed unless they are unsupported by 

substantial evidence, are unresponsive to outside the issues framed, or do not 

support the conclusions of law on which the judgment is based. Ierulli v. Lutz Dev. 

., Co 73 Or App 311,315,698 P2d 504 (1985). 

. 

But an appellate court should not even reach these issues linked to findings 

unless it is first satisfied that the trial court intended “to accord to its statements the 

character of fmdings of fact,” Wells v, Davis, 258 Or 93,96-97,480 P2d 699 (1971); 

Jewel1 v. Compton, 276 Or 1031, 1033, 557 P2d 650 (1976) -- and plainly there was 

no such intent here. Here, and despite Judge Keys’ habit of remarking that he was 

making a “finding,” it is apparent that he did not have in mind Rule 62 A. With the 

exception of his conclusion concerning OPERB’s justifiable reliance, it is clear that , 

Judge Keys was not concerned with apprising the appellate court of the grounds on 

which he based his decision, or that he was attempting carefully to articulate the facts. 

’ 

- 

He made no attempt at all at formal conclusions of law. This was discursive 

commentary, not formal fact finding on the record. .- See. e.%, Hendrickson v. Carson, 
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69 Or App 482,48647,686 P2d 1066 (1984); Samuels v. Kev Title Co., 63 Or App 

627,630-31,665 P2d 362 (1983); Av.  A., 15 Or App 353,357,514 P2d 358 (1973). 

Far fiom being Rule 62 A findings of fact and conclusions of law, these were 

the antecedent remarks of the trial court, and the “antecedent remarks of the trial court 

which are not incorporated in the written findings orjudgment are not considered to 

be findings of fact subject to review by this court.” Montgomerv v. Wadsworth 

Plumbing & Heating Co., 278 Or 455,460, 564 P2d 703 (1977). Accord Kallstrom v. 

Kallstrom, 265 Or 481,509 P2d 1195 (1973); Sause Bros. Ocean Towing Co. Inc. v. 

Gunderson. Inc., 265 Or 568,576,510 P2d 541 (1973). That is the situation here. 

To explain, and to give the court a sense of what transpired at the end of the 

two-week trial, Simon, the last defendant to call a witness, rested on the afternoon of 

December 2 1,1998 (Tr 2 1.1 89). OPEFU3’s counsel began his opening argument the 

next morning, December 22 (Tr 22.3). Seven pages into the argument (Tr 22.9), 

Judge Keys interrupted to identifjl a “very, very close” issue and to “tell you where 

I have problems on this issue” (Tr 22.9-10). Seven pages later (Tr 22.17), counsel 

returned to his argument. In what would become a pattern (see, e.g., Tr 23.52-53, 

124-25,136-38), Judge Keys interrupted again eight pages later (Tr 22.25) and asked 

.defense counsel to respond to a point OPERB’s counsel had just made. After defense 

counsel’s response (Tr 22.25), Judge Keys, in what would also become a pattern 

(see, e.g., Tr 22.30,23.91-92, 102-103), informed counsel “where I am” (Tr 22.25, 

‘42). He acknowledged that, “although I don’t have an answer, I know what the rules 

are” (Tr 22.26-27), and he invited counsel to “[tlell me I’m crazy” (Tr 22.33). 

This framework for discussion continued through the day (see, e.g., Tr 22.77- 

80,84-86,97-100) and into the next, December 23 (Tr 23.7-177). On December 23, 

Judge Keys made several of the “fmdings” defendants now complain about (see, e.g., 

‘ I  
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. Tr 23.103-106, 152-153), and then asked counsel if “anybody [has] a factual finding 

they think I should be making on the record that is merited by the evidence” 

(Tr 23.177-78). He also told counsel, without warning, to “assume if I said it during 

the last two days, it stays the same unless I change it” (Tr 23.178). 

This is not the stuff of Rule 62 A findings and conclusions. Except as they 
- 

pertain to the reasonableness of OPERB’s reliance, these actions are not the actions of 

a judge who intended to “apprise the appellate court of the grounds on which the trial 

court based its decision.” Keich, 44 F3d at 1079. These are not the actions of a judge 

who intended to make fidings of fact and conclusions of law of the sort described in 

Rule .62 A. 

. 

This is not to say that the judge had not made up his mind. Acknowledging 

that “[mlaybe I’m springing this on you” (Tr 23.179), Judge Keys, after hearing all 

the evidence, said he had found a “material” “misrepresentation” and reliance -- 
“[sltupid reliance, but reliance” nonetheless (Tr 23.179-180; see Tr 23.109-1 10). 

Only one fmding -- that OPERB’s reliance was “foolish [and] unreasonable and 

unjustified” -- was set out in the judgment, however (ER 162). The others were the 

antecedent remarks of the trial court, and the “antecedent remarks of the trial court 

which are not incorporated in the written findings or judgment are not considered to 

be findings of fact subject to review by this court.” Montgomery, 278 Or at 460; 

Kallstrom, 265 Or 481; Sause Bros. Ocean Towing Co. Inc., 265 Or at 576. 

Reinbold’s first assignment of error presents nothing for review. 

Both defendants have impermissibly expanded their arguments on appeal, 
arguing points not fairly raised in the trial court. 

a. move for judgment as a matter of law at the close of 

11. 

The defendants 

plaintiffs evidence (Tr 16.169,172-173), but only Reinbold has assigned error to the 

denial of his Rule 54 B(2) motion (Reinbold Br 28-30). Simon has not. Even if 
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Simon’s second assignment of error could be construed to cover the denial of the Rule 

54 B(2) motion, however, the meager exposition of grounds in the trial court does not 

support the arguments in support of either defendant’s second assignment of error. 
3 3 ,  

On appeal, Simon and Reinbold both argue that they did not know that Kelley 

misrepresented the nature of the transaction when he gave Murphy The Austin 

Company Report and his assurance that it represented the best estimate then available 

of the cost of constructing the hangars (Simon Br 39-43; Reinbold Br 28-29). They 

argue that they were mere passive bystanders who did not know that Kelley lied, or 

that they had no duty to correct Murphy’s understanding derived from Kelley’s 

misrepresentation. But Reinbold’s Rule 54 B(2) motion did not even imply any of 

this. There was nothing in the motion even to hint at the arguments now being made. 

This is Reinbold’s Rule 54 B(2) motion in its entirety (Tr 16.169): 

“[Counsel for Reinbold]: I move for judgment of dismissal on all 
claims brought against Mr. Reinbold. On the fraud claim, in that they 
haven’t proven by -- there is no evidence of a misrepresentation. 
[Referring to The Austin Company Report,] [tlhere’s an estimate, guess, 
as the document said. There’s no evidence the cost of construction was 
material. There’s certainly not reasonable reliance here to support a 
fiaud claim against Reinbold.” 

.That is Reinbold’s motion in its entirety. Because The Austin Company Report was 

only an “estimate,” or a “guess,” and not a statement of fact, there was no 

misrepresentation. 

After listening to this five-sentence motion, Judge Keys told counsel that “I 

don’t think I’m going to grant it (Tr 16.169), and then explained “where I am” on 

whether the defendants misrepresented (Tr 16.169-7 1) material facts (Tr 16.170) on 

which OPERB, the trustee, could justifiably rely (Tr 16.171-72). After that, Simon’s 

counsel joined in the motion to dismiss (Tr 16.172-73). 

I,..- 

I 
..,, . 

! 
...,, 
i 
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According to Reinbold (Reinbold Br 28), he did not state his grounds more 

specifically because “b]efore he could articulate [them], * * * Judge Keys had 

already announced that he was going to continue the trial on all issues and would take 

such motions under advisement d t i l  the end of trial.” As a consequence, according 

to Reinbold @.), he “continued his argument after the close of the case.” 

But this is inaccurate, in at least two respects. First, Reinbold was not 

prevented from stating the grounds for his motion. To the contrary, the transcript 

reflects that his counsel stated the grounds completely before Judge Keys ruled. Had 

counsel actually been foreclosed from making a record, moreover, as Reinbold now 

implies she was, he could have assigned error to the court’s action, as did the lawyer 

in Frost v. Lotmeich, 175 Or App 163,30 P3d 1185 (2001), when the trial judge 

arbitrarily cut off argument there. Second, when Reinbold argue his case at the 

close of the evidence, counsel only continued to 

Report was not a material misrepresentation on 

51). At no time did counsel argye that their clients 

Kelley’s lie. Never did counsel request a ruling, as a matter of law, that their clients 

had no duty to correct Kelley’s lie. 

3 

. 

b. 

been preserved. 

177,980 P2d 1138 (1999), where the trial court held that First Interstate’s action was 

Defendants’ new alternative arguments, it should be apparent, have not 

Wells Fargo & Co. v. Industrial Indem. Co., 160 Or App 166, 
I , 
i 

time-barred under one code section and this court rejected as not preserved the 

alternative argument that the action was timely under a different section. Wells Fargo 

is an application of State v. Hitz, 307 Or 183,766 P2d 373 (1988)’ where the court 

wrote: 
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“We have previously drawn attention to the distinctions between 
raising an issue at trial, identifying a source for a claimed position, and 
making a particular argument. * * * The first ordinarily is essential, the 
second less so, the third least.” 307 Or at 188 (emphasis in original) 
(citation omitted). 

In Wells Fargo, the court wrote that “[wle do not believe that counsel’s 

argument about when a cause of action might accrue under section 338 was sufficient 

to put the trial court on notice that an entirely different statute of limitations might be 

applicable to the question. We conclude that First Interstate’s argument on this point 

is unpreserved, and we decline to consider it. ORAP 5.45(2).” 160 Or App at 177. 

Similarly, in this case, counsel’s argument that The Austin Company Report was an 

“estimate,” or a “guess,” and therefore not a misrepresentation, was not sufficient to 

put the trial court on notice that these entirely different arguments might be applicable 

to the situation here. 

111. The evidence fully supports the court’s judgment that defendants 
misrepresented the capital contribution from Pamcorp shareholders and 
the cost of constructing the hangars, and that they thus misrepresented the 
fundamental structure of the deal. 
A. The standard of review. 

Defendants maintain that that there was no evidence to support the court’s 

conclusion, implicit in the judgment, that they both continually misrepresented the 

fundamental structure of the Pmcorp deal. Reinbold argues that he did not even 

know of the misrepresentations (Reinbold Br 28-29); Simon argues that Judge Keys 

misapplied the law (Simon Br 39-43). These contentions present mixed questions of 

law and fact, and in these circumstances, the court “review[s] findings of historical 

fact to d e t e h e  whether there is evidence to support them * * * ”; it reviews ‘‘legal 

conclusions for errors of law.” Forsvthe v. Homestead Dev. Corp., 142 Or App 45, 

50,919 P2d 537 (1996). As mentioned previously, .where, as here, the trial court has 

not made specific findings to support its conclusions, this court “presume[s] that the 
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facts were decided in a manner consistent with the court’s ultimate conclusion.” 

-, Gold 121 Or App at 65 n 3; m, 250 Or at 487. 

B. Both defendants misrepresented the fundamental structure of the 
deal. 

It should be clear by now that this case is not the one presented in the a. 

opening briefs, which begin with a false premise and work to unsupportable 

conclusions. Defendants’ premise is that Kelley’s lie in mid-April 199 1 -- that 

Murphy could rely on the Austin Company Report of $39,552,000 as the cost of 

constructing the hangars -- was the only misrepresentation in the case. Reinbold 

argues that he cannot be responsible for this lie because he did not even know about it 

(Reinbold Br 28-29). Simon argues that he cannot be responsible for -this lie because 

he had no duty to correct the “misimpression” it created (Simon Br 40-41). Both 

defendants argue that there is no evidence they acted in concert (Reinbold Br 29; 

Simon Br 4 1-43). 

b. But OPERB’s case was not based solely on the Austin Company 

Report. It did not depend on proof that defendants acted in concert. To the contrary, 

OPERB’s case was built on a series of lies that began on April 2,1991 and continued 

through the closing in June 1992 and beyond. The first lies were not tied to the 

Austin Report at all. The first lies were presented at the meeting at the Portland 

Airport on April 2,1991, Murphy’s first encounter with Reinbold and Simon. During 

this meeting at the airport, Kelley, Reinbold, and Simon all presented the Pamcorp 

proposal that described “a prudent mix of public and private capital,” including $20 

million from private investors. None of the three mentioned that they planned to 

finance the project entirely with public money, that they meant to put none of their 

OM- money at risk. All three omitted to disclose that, under their business plan, all of 

the venture’s operating capital, 100 percent of it, would be provided by the Fund. 
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A week before the April 2,1991 meeting, moreover, the defendants had in 

their hands Howard S. Wright’s estimate of a base price of $17,891,504 to construct 

the hangars. When Murphy asked them point blank €or the construction costs, 

however, the Pamcorp principals offered that they would be in “the high 30s or about 

40” million dollars, more than double the estimate at the time. Had the true cost of 

construction been disclosed, OPERB would not have invested as deeply as it did, or at 

all, because hangars estimated to cost only $17,891,504 would not support OPERB’s 

investment of more than double that amount. Had the cost of construction been 

’disclosed, defendants’ secret plan to repay shareholder loans and create a developer’s 

“profit” out of the excess bond proceeds would have been thwarted. Plainly, there 

were solid reasons for Simon and Reinbold to lie on April 2,1991, and they did. 

These were not the Kelley lies that Reinbold claims not even to have known 

about. These were not the Kelley lies that Simon tepidly reports as having created a 

“misimpression” that he never got around to correcting. To the contrary, these were 

Reinbold’s and Simon’s own lies, for which they are legally responsible. See ex . ,  

Peterson v. Auvel, 275 Or 633,640, 552 P2d 538 (1976) (real estate brokers’ 

knowingly false statements as to the legal consequences of an earnest money 

agreement were actionable as fraudulent representations); Jeska v. Mulhall, 

71 Or App 819,822-24,693 P2d 1335 (1985) (lawyer’s statements that real property 

was a lot of property for the money and that he would explain the transaction to the 

purchasers were actionable). 

c. This pattern of deceit begun on April 2,1991 continued. After Kelley 

provided the Austin Company Report to satisfy Murphy’s persistent requests for 

evidence of construction costs, Murphy prepared his first report to Treasury and 

provided a copy to defendants. Dated April 12,1991, this first report was consistent 
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not only With the Austin Company Report, but also with the misrepresentations 

Reinbold and Simon made at the meeting ten days earlier. Murphy wrote that the 

Pamcorp investors planned to provide $5 million of the venture’s initial capitalization 

and another $15 million in the near term; he said that the hangars would cost 

approximately $40 million to build. Simon read the repofi and said nothing. If 

Reinbold did not see these numbers in the initial report, a factfinder reasonably could 

conclude that he had to have seen figures substantially identical to these in the draft 

offering memorandum that he helped prepare later on. The numbers were plainly 

wrong, from beginning to end, yet Reinbold, like Simon, did not correct them. 

d. It would be a mistake, though, to conclude that these defendants merely 

remained silent in the face of Murphy’s “misimpression,” to borrow Simon’s modest 

description. It would be a mistake to take seriously Simon’s point that he had no duty 

to correct. To the contrary, Simon had to have known that the accuracy of the 

construction costs and the size of the Pamcorp group’s capital contribution were 

crucial to the OIC’s investment decision. Yet he eagerly and repeatedly concealed 

this information from Murphy. 

On May 2, 1991, for example, Simon took a significant step to mask the reality 

that the shareholders would invest nothing, to hide the truth that their “capital 

investment’’ would be paid from the venture’s only real source of capital -- the Port 

bond proceeds. On May 2, Murphy, in a discussion paper he had prepared for Simon, 

reiterated that the Pamcorp group would contribute $15 million to the venture 

initially. When he and Simon discussed this, Simon did not correct him. Instead, and 

to disguise the phantom capital as real, Simon, on the very same day, wrote to 

Treasury that Pamcorp would secure a $40 million “construction bond,” implying that 

~ :*- the hangars would cost that much to construct, when he had in hand Howard S. 
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Wright’s $17,891,504 estimate. This $22 million difference between the Howard S .  

Wright estimate and Simon’s inflated misrepresentation would be more than sufficient 

to cover the defendants’ illusory capital contribution, which Simon then described, 

ambiguously, as “[$]9,500,000 as needed, during the frst three years.” 

e. This was the pattern of deception, but before developing it further, it 

makes sense to turn to the controlling legal principles, which are different from those 

reported in the opening briefs. The court in Caldwell, 54 Or App at 1 13, referred 

approvingly to Restatement (Second) Torts $0 550,551 (1 977), .which describe the 

basis for defendants’ liability here? Under these sections, a defendant’s silence or 

nondisclosure can be the basis for a fraud action, as it was in Musnrave et ux. v. Lucas 

Sections 550 and 551 provide in part: 

“One party to a transaction who by concealment or other action 
intentionally prevents the other fiom acquiring material information is 
subject to the same liability to the other, for pecuniary loss as though he 
had stated the nonexistence of the matter that the other was thus 
prevented fiom discovering.” 

Restatement (Second) Torts 6 550 (1977). 

“( 1) One who fails to disclose to another a fact that he knows 
may justifiably induce the other to act or refiain from acting in a 
business transaction is subject to the same liability to the other as 
though he had represented the nonexistence of the matter that he has 
failed to disclose if, but only if, he is under a duty to the other to 
exercise reasonable care to disclose the matter in question. 

“(2) One party to a business transaction is under a duty to 
exercise reasonable care to disclose to the other before the transaction is 
consummated, 

* * * * *  
“(e) facts basic to the transaction, if he knows that the other is 

about to enter into it under a mistake as to them, and that the other, 
because of the relationship between them, the customs of the trade or 
other objective circumstances, would reasonably expect a disclosure of 
those facts.” - - 

Restatement (Second) Torts 0 551 (1977). 

I 
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-9 et ux 193 Or 401,410,238 P2d 780 (1951), and Gerke v. Burton Entemrises. Inc., 

80 Or App 714,718-19 & n 1,723 P2d 1061 (1986); a defendant’s active 

concealment of a material fact can be the basis for a fi-aud action, as it was in 

Caldwell, 54 Or App at 114. See Paul v. Kelley, 42 Or App 61,65-66,599 P2d 1236 

(1979) (referring to the Restatement and stating these principles). 

obligation to tell the whole truth.” Williams v. Collins, 42 Or App 481,430,600 P2d 

1235 (1979). They could not omit to state material facts and leave it at that. Elizaga 

v. Kaiser Found. Hospitals, 259 Or 542,546,487 P2d 870 (1971) (“[i]t is recognized 

that nondisclosure of material facts can be a form of misrepresentation where the 

defendant has made representations which would be misleading without full 

disclosure”). As the court observed in Krause v. Eugene DodPe, Inc., 265 Or 486, 

505, 509 P2d 1199 (1973), a “half truth is sometimes the worst kind of lie.” And 

while “the duty [described in Restatement Section 55 11 is imposed only upon one 

party to a business transaction to make disclosure to another party to that transaction,” 

United States Nat’l Bank of Oregon v. Fought, 291 Or 201,219,630 P2d 337 (1981), 

liability under Section 550 is not similarly circumscribed, and defendants were 

perfectly aligned with Pamcorp, on whose behalf they purported to act, in any case. 

7 See Housing Authority of Portland v. Comstock, 163 Or App 463,466-67,988 P2d 

407 (1999) (“[A] corporation can act only through its officers and agents”). 

of a motel complex knew that it generated a net income of $83,441. When the 

purchaser calculated the deal based on a net income of $170,000, not $83,441, the 

seller and his agent “’made [no] comment about it. They didn’t say, where [does] the 

. 170,000 [come from], or that is wrong. They just nodded their heads or made some 

Once these “defendants undertook to speak,” moreover, ‘‘they had an 

d 

Gerke and Caldwell provide the template for liability here. In Gerke, the seller 
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general comment like yes, that is right or I agree or yes.”’ Gerke, 80 Or App at 717 

n 1. “Under the circumstances,” this court held, “there was sufficient evidence to go 

to the jury that [the seller] misrepresented the net income of the complex.” Gerke, 

80 Or App at 71 8-719 (citations omitted). 

‘ Similarly, the defendant seller of a mobile home situated in a trailer park in 

Caldwell knew that a sale of the park was pending but intentionally concealed this 

knowledge fiom the plaintiff buyer. Under the circumstances, this court held, the 

seller in this arm’s length transaction had “a duty to inform plaintiff about the pending 

sale.” Caldwell, 54 Or App at 1 12. “The duty arose” the court explained, not fi-om 

any relationship but because “the likelihood that the mobile home would remain in the 

park was crucial ’to plaintiff’s decision to purchase, and information known by 

defendant and concealed fiom plaintiff concerned this crucial characteristic.” 

- Id. at 113. 

f. Conceptually, the case against these defendants is the same a s  the case 

against the defendants in Gerke and Caldwell, where crucial information was 

.concealed or misrepresented. Here, however, and in contrast to the other cases, 

defendants’ misrepresentations were repeated and systematic. Simon, Reinbold, and 

Kelley all lied to Murphy and the others on April 2,1991. In the weeks between 

April 2 and June 28 Reinbold and Simon had “additional negotiations and 

discussions” with Murphy, and said nothing to dilute their deception of April 2. 

Reinbold, in particular, received the Pamcorp internal memorandum of May 23, 199 1 

reminding him that he and his colleagues stood to gain $23 million if they could pull 

the deal off, but it was not in him, apparently, to rescind the grossly misleading 

statements made only six weeks before. 
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Simon had another opportunity to undo defendants’ mischief when he  saw 

Murphy’s report to Treasury af June 28,1991. That was the report in which Murphy 

wrote that “[a]pproximately $40.0 million of the [$48.2 million] bond proceeds will 

be used to build the facilities * * * ,” Simon later admitted he knew that Murphy 

“didn’t get it.” Simon knew that Murphy did not understand that the Pamcorp 

shareholders would use these inflated construction costs to induce OPE- to  invest 

enough money to operate the company without putting any of their own capital at 

risk. Not surprisingly, on July 16, the OIC’s meeting agenda declared that 

“[a]pproximately $40.0 million of the bond proceeds will be used to build the 

facilities with the remaining $8.2 million used for capitalized interest” and so forth. 

. 

. 

OIC approved the investment, agreed to guarantee the bonds, on July 16, 

“subject to review by the consultants and bond counsel to ensure conditions the 

Treasury and Attorney General have outlined have been met.” Murphy’s next report 

to Treasury, on January 14,1992, was meant to ensure that these conditions were met. 

This time, Murphy wrote that “[a]pproximately $38.5 million of the bond proceeds 

will be used to build the facilities * * * .” Simon had provided Murphy with updated . 

information, including the inflated number, and Murphy in his January 14, 1 992 

report said that he was merely updating his report of April 12, 1991. Murphy’s 

January 14, 1992 report was in Pamcorp’s files (Tr 7.122). Still, Reinbold and Simon 

said nothing. Reinbold had taken no action to correct Murphy in August 199 1, when 

the two men made presentations to Moody’s and Standard and Poor’s. Reinbold and 

Simon both continued the lie in January 1992. 

g. Neither Reinbold nor Simon revoked his decision to deceive. To the 

contrary, both men affirmed their stratagem to the end. In August 199 1, for example, 

while Reinbold was misleading the credit rating agencies in New York, Simon was 
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revising the draft offering memorandum. Murphy’s draft had said that the “proposed 

hangar facilities would cost approximately $40 million,” but Simon, to cover the truth 

that the hangars would cost no more than $25 million, changed the draft: The 

“proposed hangar facilities will be constructed by [BPC] and purchased by the Port of 

Portland *‘* * for $40 million.” In the end, Appendix A to the preliminary offering 

memorandum included defendants’ subterfuge: The Port “will make approximately 

$40 million available to [BPC] for the purpose of acquiring and constructing the 

facility.” The cost of construction was buried in this verbiage. 

By then, after Simon and Reinbold had “spent quite a bit of time” considering 

the “materiality disclosures [that] should be made,” defendants had in hand Howard S, 

Wright’s $17 million base price estimate to build the facilities. Yet the offering 

memorandum omitted to disclose the contract price. Had the contract price been 

disclosed, OIC assuredly would have revoked its investment decision and the 

Pamcorp shareholders’ plan would have failed. Without the huge cash cushion 

. 

between the supposed cost of construction and the actual cost, there would have been 

no source of operating capital, because the Pamcorp investors, despite their rhetoric, 

were unwilling to put any of their own capital at risk. 

Murphy presented defendants another opportunity to be honest when he 

updated his January 14, 1992 report shortly before closing. This would be Murphy’s 

last pre-closing report, written for the benefit of the Fund’s bond counsel in Chicago 

on June 11,1992, which would be included in the final closing documents. Rather 

than write that “the bond proceeds will be used to build the facilities,” as Murphy had 

written in a draft, Simon hid the construction cost by omitting to mention the amount 

to be used to build the facilities and instead reporting that “[tlhe Project fund will be 
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approximately 36.625M instead of $38.5M.” Simon remained knee-deep in deception 

to the very end. 

h. Simon and Company made sure that Murphy and representatives of the 

Fund never received a copy of the contract. On April 15,1992, approximately two 

months before closing, the index to the transaction listed a copy of the contract as one 

of the closing documents, but the contract turned up missing later on. According to 

Simon, the contract was removed from the closing papers shortly before the closing, 

so that Howard S. Wright’s president could sign it at the “victory celebration” in the 

hotel after closing, after defendants’ deal was secure. Goe, the bond counsel, said that 

the 1990 letter of understanding, with its reference to developer’s “profit,” also was 

not among the closing documents because, he said., it did not accurately reflect the 

deal. 

Upon discovering their deception only one month after closing, Sego, the 

Pamcorp chief financial officer, urged Simon and Reinbold to acknowledge it to 

Treasury. Both men refused. Both men continued to “try to mask the capitalization 

issue,” as Sego put it. So nervous was Simon about all of this that he obliterated the 

cost of construction fiom Howard S. Wright’s office lobby display. Howard S. 

Wright’s proud proclamation of their “$24 million” construction project for Pamcorp 

was not entirely consistent with defendants’ scheme, one might conclude. 

, 

i. Defendants said that they had equity in the venture. But the money that 

defendants supposedly contributed came from bond proceeds, and was therefore debt. 

As DesCamp explained, it was as if defendants had gone to the local Safeway, bought 

$60 worth of groceries, borrowed $80 fiom the grocer, and then told their wives that 

they “just made $80 paying for the $60 worth of groceries.” Theirs was phantom 

equity, and because it was, Sego, on July 10,1992, only a month after closing, wrote 
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that “we djg on 4/15/93 without additional revenues or a line of credit.” To keep the 

precarious structure from tumbling before it was built, Reinbold then promptly retold 

his lie to the bankers in September 1992 -- Pamcorp w~ then “being capitalized by an 

$8 million infusion from our shareholders,” he said -- and he and Simon continued 

their phantom equity scam into 1993. 

Last, and as if to affirrn everything that had gone before, in spring and early 

summer 1993, Reinbold and Simon prepared another “financial opportunity” for the 

state. With the Sego “we die” forecast taking shape as reality, Reinbold, in an 

attempt to secure additional financing, misrepresented to Murphy that the Pamcorp 

shareholders had contributed $1 1 million to the venture, that “he had personally put 

in something like 6 or $7 million” and that the shareholders “had put in * * * 
$1 1 million” total. Simon heard this and said nothing. It was business as usual, 

more of the same. 

j. There was a ton of evidence, not a scintilla, that Reinbold 

misrepresented the truth. There was a ton of evidence, not a scintilla, that Simon did, 

too. Both men lied, repeatedly. This case is not unlike Caldwell, 54 Or App 104, 

where the mobile home salespeople knew that the trailer park sale was in the works 

but intentionally concealed this from the mobile home purchaser who planned to live 

in the mobile home there. ?“his case is not unlike Gerke, 80 Or App 7 14, where the 

seller of the motel complex knew that it generated a net income of $83,441 and 

nodded his agreement when the buyer calculated the deal based on an assumed net 

income of $170,000. This case is not unlike either of those cases, except that the 

evidence of fiaud is far more compelling here. Reinbold’s first and second 

assignments of error are without merit. Simon’s second assignment of error is, too. 
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ANSWER TO SIMON’S THIRD ASSIGNMENT OF ERROR AND 
TO REINBOLD’S FOURTH ASSIGNMENT OF ERROR 

The evidence fully supports the trial court’s judgment that defendants’ 
misrepresentations were material. 
Neither Simon’s third assignment of error nor Reinbold’s fourth 
assignment of error was preserved. In addition, both defendants have 
impermissibly expanded their arguments, raising issues not fairly raised in 
the trial court. 

A R G ~ N T  IN SUPPORT OF ANSWER TO 
SIMON’S THIRD ASSIGNMENT OF ERROR AND TO 
REINBOLD’S FOURTH ASSIGNMENT OF ERROR 

I. Simon’s third assignment of error and Reinbold’s fourth assignment 
of error were not preserved. 

a. According to Reinbold (Reinbold Br 3 5), “[s]ince the trial court found 

that no reasonable person would reIy on the Austin estimate, it erred in holding that 

the element of materiality was satisfied.” This is Reinbold’s fourth assignment of 

error. He maintains that the alleged enor was preserved because counsel, at the close 

of the evidence, “asked the court to hold that the Austin company estimate was not a 

material misrepresentation” (id). 

Simon’s third assignment of error is similar. According to Simon (Simon 

Br 43), the “trial court’s findings fail to establish the materiality of the alleged 

misrepresentation.” Simon preserved this alleged error, he writes a.), because he 

“submitted a trial memorandum outlining the issues to be tried to the court, including 

the materiality element of fi-aud.” According to Simon (Simon Br 43-44), the “issue 

was hrther briefed following the court’s oral rulings * * * .” As Simon sees it 

(Simon Br 45), “[wlhether the trial court’s findings support the legal conclusion that 

the alleged misrepresentation was material presents a question of law.” 

b. But Judge Keys did not make fmdings in this case, not in the 
+ ORCP 62 A sense (see OPERB Br 34-37), and neither Reinbold nor Simon asked the 

judge to rule as a matter of law that their misrepresentations were not material. Both 

defendants moved for judgment of dismissal at the close of the plaintiffs evidence, as 
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has been mentioned (see OPE- Br 37-38), but neither has assigned error to the 

denial of these motions on that ground. 

To the contrary, here, as before (see OPE- Br 32-33), defendants engage in 

covert advocacy of the sort condemned in Hendrix v. McKee, 281 Or 123, and a 

hundred cases decided since; here, as before, defendants do not assign error to rulings, 

and their assignments of error therefore do not comply with the appellate rules (see 

OPERB Br 33-34); and here, as before, (see OPERB Br 37-40), clefendank 

impermissibly expand their arguments beyond any made at trial. As a consequence, 

Reinbold’s fourth assignfnent of error, like his first, is not preserved; Simon’s third 

msimment of error, like his second, is not preserved, either. 
0 - _ _ _  

11. The evidence fully supports the court’s judgment that defendants’ 
misrepresentations were material to the deal. 
A. The standard of review. 

According to defendants (Reinbold Br 36; Simon Br 46), the “guesstimate” in 

the Austin Company Report was the only misrepresentation in the case. And because 

the trial judge found that OPERB could not reasonably rely on the Austin Company 

Report, the misrepresentation could not have been material (Reinbold Br 37; Simon 

Br 47). This is defendants’ appellate thesis, but as previously mentioned, where, as 

here, the trial court has not made specific findings to support its conclusions, this 

court “presume[s] that the facts were decided in a manner consistent with the court’s 

ultimate conclusion,” Gold, 121 Or App at 64 n 3; BA, 250 Or at 487. And the 

ultimate conclusion here, implicit in the judgment, is that both defendants 

misrepresented material facts. The evidence detailed below fully supports this 

.dtimate conclusion. 
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B. Defendants’ misrepresentations, which were not confined to the 
Austin Company Report, were material to the deal. 

OPERB’s case, it should be plain by now, was not based solely on the a. 

Austin Company Report. To the contrary, it was built on the premise that defendants 

were serial prevaricators who misrepresented not only the cost of constructing the 

hangars but also that the Pamcorp shareholders contributed several million dollars of 

capital, and thus misrepresented the fundamental structure of the deal. It is wrong to 

suggest, as defendants repeatedly do, that their liability hinges entirely on the 

materiality of Kelley’s misrepresentation concerning the Austin Company Report. 

I 

b. Materiality is a simple concept. A “material representation is one that 

would likely affect the conduct of a reasonable person with reference to the 

transaction.” Campbell v. Southland Corn., 127 Or App 93, 102,871 P2d 487 (1994); 

Millikin v. Green, 283 Or 283,285,583 P2d 548 (1978) (same); PaPC v. Knoll, 69 Or 

App 372,379,687 P2d 1087 (1984) (same). This is not complicated. 
I 

c. There is no need to repeat what has been covered in detail already. It is 
* enough to say that these defendants repeatedly, whenever necessary, misrepresented 

I 
to Murphy and the others that they had contributed, or would contribute in the near 

term, as much as $1 1 million to the venture. It is enough to point out that these 

defendants repeatedly, whenever necessary, represented to Murphy and the others that 

nearly $40 million would be required to construct the hangars. Were these 

misrepresentations material, were they of the sort that “would likely affect the 

conduct of a reasonable person with reference to the transaction?” 

DesCamp, the venture capitalist, said that investment in a start up company 

~ like Pamcorp is driven by the quality of management -- Kelley, Reinbold, and Simon, 

in this case -- and often turns on whether “the promoters of the enterprise * * * have 

some of their own money involved, * * * [whether] they have a substantial 
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commitment to the enterprise.” Shareholder equity is important, he said. It is a 

question of “moral hazard,” as he put it. “If I have a stake in the game,” DesCamp 

continued, “I will try and stay around and make it work. If I have no stake in the 

game, it may be easier to simply walk away,” A fact finder could easily conclude 

from this that defendants’ false representations concerning the level of their equity 

participation -- which was zero -- “would likely affect the conduct of a reasonable 

person with reference to the transaction.” 

Defendants’ misrepresentations concerning the cost of constructing the hangars 

also would likely affect the conduct of a reasonable person with reference to this 

transaction. This representation enabled defendants to secure bond proceeds in an 

amount sufficient to cover their phantom equity participation, and OPERE3 and OIC 

member Ozanne, who cast the deciding vote, said that he would not have voted to 

guarantee the bonds had he known that the proceeds would be the sole source of 

Pamcorp’s working capital. Had Murphy known this, he would not have 

recommended the investment to OPERB and OIC in the fust place. It is hard to  

imagine how defendants’ serial prevarication could not have affected OIC’s decision 

to go along with its advisors’ recommendation to guarantee $40 million in bonds. 

It is hard to imagine representations more material than defendants’ 

misrepresentations in this case. Reinbold’s fourth assignment of error is without 

merit. So is Simon’s third. 

d. 
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The trial court correctly denied defendants’ Rule 54B(2) motion to dismiss 
on the ground that plaintiff did not prove justifiahlexeliance on 
defendants’ misrepresentations. 

ARGUMENT IN SUPPORT OF ANSWER TO 
SIMON’S FIRST ASSIGNMENT OF ERROR AND TO 

REINBOLD’S THIRD AND FIFTH ASSIGNMENTS OF ERROR 
Making sense of the assignments of error and describing accurately the 
basis for Judge Keys’ decision. 

a. 

I. 

Judge Keys made only one finding of the sort described in Rule 62 A, as 

mentioned (see OPERE3 Br 37). In the amended judgment (ER 162), he “found that 

plaintiff established actual reliance” that was “foolish, * * * unreasonable and 

unjustified * * * .” As will soon be apparent, Judge Keys was acutely aware of the 

elements of fraud, which include the right to rely. Knowing this, and in giving 

judgment for OPERB, Judge Keys explicitIy provided in the judgment that “reliance 

is an element of fraud, but * * * reasonable reliance is not * * * ” (3.). 
On appeal, Simon alleges (Simon Br 20) that the “court erred in failing to 

require plaintiff to prove justifiable reliance as an element of fraud in its claim against 

defendant Simon.” Reinbold alleges (Reinbold Br 30) that the “court erred in 

eliminating justifiable reliance from the necessary elements of an action for damages 

for fraud” and in ‘‘finding that plaintiff did not know the representation was false” 

(Reinbold Br 37). For reasons that need not be repeated (see OPERB Br 34-37), 

Reinbold’s objection to the court’s “findings” presents nothing for review. Indeed, 

the only appropriate assignment of error in all of this would be one defendants have 

not made, v&., that the court erred in denying their Rule 54 B(2) motions to dismiss at 

the close of plaintips case (see OPERB Br 32-33). 

Reinbold’s motion to dismiss, the court will recall, was compressed into f‘ve 

sentences (Tr 16.169), none of which informed the court of the issues presented in the 
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briefs. It would be disingenuous, though, to report that Judge Keys or OPERE3 has 

been sandbagged by defendants’ advocacy. By the time OPERE3 rested, Judge Keys 

had “read each and every one of the cases cited about reasonable reliance by both 

sides” (Tr 16.171). He told counsel that “[tlhere are obviously two Iines of cases” but 

that he had “the calculus figured out,” that he had prepared a “summary of factors that 

go into the courts’ thinking and how courts end up coming up differently,” depending 

on the facts &I.). 

The “two lines of cases,” as Judge Keys referred to them, were represented by 

cases such as (i) Johnson v. Cofer, 204 Or 142,281 P2d 981 (1955); Caldwell v. 

Pop’s Homes, Inc., 54 Or App 104; and PaPC v. Knoll, 69 Or App 372, on one hand, 

and (ii) State Dep’t of Transp. v. Hewett Prof 1 Group, 321 Or 118,895 P2d 755 

(1995); Miller v. Protrka, 193 Or 585,238 P2d 753 (1951); and Cov v. Starling, 53 Or 

App 76,630 P2d 1323 (1981), on the other. There is tension in the two lines of cases, 

Judge Keys thought, because one group emphasizes the policy that favors the foolish 

over the deceitful, while the other emphasizes the policy to encourage people to use 

some measure of precaution to safeguard their own interests. 

b. After all the evidence was in, Judge Keys explained that he was 

prepared to give judgment for OPERB because he was persuaded by the cases that 

teach as between “somebody who makes misstatements and somebody who is an 

idiot, we are going to protect the idiots” (Tr 24.12; see Tr 22.16). ‘‘[qhe facts in our 

case fall somewhere in the middle of the two lines of cases that we are discussing,” 

.Judge Keys observed (Tr 23.1 18), and “what we’ve got is a mix of factors” 

(Tr 23.119). 

Judge Keys then identified the factors that he had distilled fiom the cases and 

explained his reasoning. First, while Kelley was, in his view, “the only one * * * 
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[who] made an active misstatement,’’ Judge Keys said that Reinbold and Simon “did 

everything in their power to make sure the State didn’t figure it out” (Tr 24.10). 

“The most important factor that goes in favor of the State,” Judge Keys continued, is 

that Reinbold and Simon ‘%ere actively trying to hide this” (Tr 24.10-1 1). As Judge 

Keys saw it, “this is probably the most important factor” in the analytical construct, 

and while “my instincts tell me that the State shouldn’t be able to act this way and 

complain later, * * * the cases are tending to go the other way” (Tr 24.1 1). 

The sophistication of OPERB’s agents plainly weighed in Judge Keys’ 

analysis. He recounted that “the State was a sophisticated party” and “there was 

information everywhere [of] a problem in the construction cost of this contract as 

compared with what the State thought it was” (Tr 24.9-10; 22.26). “[Alny prudent 

person doing any reasonable level of due diligence would have been able to find” it, 

he said @.). At another point, Judge Keys said that there were “massive amounts of 

information from which any rational person could deduce [that] this deal called for 

profit to the developer, and that the construction price wasn’t going to be $3 6 million” 

(Tr 23.1 17). 

Still, from the beginning, Judge Keys remarked, defendants “tried to finesse” 

Murphy and the others; “they evaded”; “they obfuscated” (Tr 22.37); they “tried to 

hide the facts” (Tr 24.12). The money lost here, moreover, was not Murphy’s money, 

Judge Keys pointed out (Tr 24.10). And while he characterized the conduct of 

Murphy and the others as “gross incompetence” (Tr 24.1 l), Judge Keys also pointed 

out that the loss that resulted fiom defendants’ deception went to the beneficiaries of 

OPED’S trust, not to Murphy (Tr 22.17,24.10). This weighed in the judge’s 

evaluation of the facts u.). 
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c. The judge did not, as defendants repeatedly state, find them responsible 

on the narrow ground that they did not correct a “misimpression” created by Kelley’s 

use of the Austin Company Report. The court knows by now that defendants’ web of 

misrepresentations was larger and more intricate thin merely failing to correct an  

unfortunate “misimpression.” From beginning to end, and at every opportunity, 

. 

defendants misrepresented their equity stake in the venture and how the bond 

proceeds would be spent, as well as the cost of construction. When they were 

finished, Murphy recommended the investment to OIC, which authorized it, “subject 

to review by the consultants and bond counsel to ensure conditions the Treasury and 

Attorney General have outlined have been met.” Murphy, Treasury, and bond 

counsel continued to rely on defendants’ misrepresentations, which were reaffirmed 

in the transaction documents, straight through to closing. ’ 

OPEFU3’s reliance may have been “foolish, unreasonable, and unjustified,” 

-as Judge Keys recited in the judgment, but it was not based on the Austin Company 

Report alone. To the contrary, OPEFU3 and its agents relied on Pamcorp’s written 

proposal presented on April 2, 199 1, which described “a prudent mix of public and 

private capital,” including $20 million from private investors that never came; 

OPERB and its agents relied on the oral misrepresentations, at the meeting at the 

Portland Airport, that the hangars would cost $40 million or thereabouts to build; 

OPERB and its agents relied on Simon’s manipulation of Murphy’s reports to 

Treasury and bond counsel, and on his manipulation of the offering memorandum; 

.OPERB and its agents relied on Reinbold’s misrepresentations to the credit rating 

agencies in New York, In short, OPERB and its agents relied on defendants’ 

concerted efforts to camouflage the structure of the venture for more than a year, to 
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“mask the capitalization issue,” as Sego put it, and thus to misrepresent the 

fundamental nature of the invest~nent.~ 

11. The standard of review. 

Judge Keys did not, as defendants maintain in their assignments of error, 

eliminate the right to rely as an element of fkaud.. To the contrary, the judge 

concluded that OPERB, though foolish, unreasonable and unjustified perhaps, 

retained the right to rely. Drawing on the principles that resulted in judgments for the 

foolish in Johnson v. Cofer, 204 Or 142; Gerke v. Burton Enterprises, Inc., 80 Or App 

714; Pap6 v. Knoll, 69 Or App 372; and Caldwell v. Pop’s Homes. Inc., 54 Or App . 

104, Judge Keys ruled that OPEFU3 retained its right to rely because the law favors the 

foolish over the deceitful. 

The judgment explicitly provides that actual “reliance is an element of 

fraud * * * but reasonable reliance is not * * * ” (ER 162). On the face of the 

judgment, and as informed by the judge’s oral remarks, Judge Keys plainly ruled that 

OPERB retained its right to rely. The veracity of this ruling presents a question of 

law, but the findings of historical fact implicit in it are reviewed for support in the 

record. See Forsvthe, 142 Or App at 50 (“We review findings of historical fact to 

determine whether there is evidence to support them * * * and legal conclusions for 

errors of law”). 

. 

OPERB’s agents did not rely on the MAI appraisals, which Reinbold points 
out in his brief (Reinbold Br 24-25). Reinbold also points to one of Judge Keys’ 
“findings” (Tr 17.106-09) -- that OPERB was “stupid” not to have examined the 
appraisals, which showed construction costs of $23.2 million (Tr 17.85-86; Ex 470.% 
p 75). Reinbold omits to mention that four days after Judge Keys made this 

pertinent to the deal that closed (Tr 21.87-89). 
“finding,” Goe, the Port’s bond counsel, testified that the MAI appraisal was not \ ,J 
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111. Getting straight on the Iaw. 

a. Under Restatement (Second) Torts $6 550,551, a defendant’s silence or 
-’. 

nondisclosure, or active concealment of a material fact can be the basis for a fraud 

action. See Paul v. Kellev, 42 Or App at 65-66 (referring to the Restatement and 

stating these principles). Gerke, 80 Or App at 718-19, and Caldwell, 54 Or App at 

1 14, illustrate the point. In either case, whether active concealment or nondisclosure, 

the plaintiffs right to rely is an element of the tort. Rice v. McAlister, 268 Or at  128; 

Gregory v . Novak, 121 Or App at 654. But ‘‘it is better to encourage negligence in 

the foolish than fraud in the deceitful,” Johnson v. Cofer, 204 Or at 15 I , and 

“The recipient of a fraudulent misrepresentation of fact is 
justified in relying upon its truth, although he might have ascertained 
the falsity of the representation had he made an investigation.” 
Restatement (Second) Torts 0 540 (1 977). 

“The recipient of a fraudulent misrepresentation is not justified in relying upon its 

truth if he knows that it is false or its falsity is obvious to him,” Restatement (Second) 

Torts 0 54 1 , but fiaud victims need not necessarily look behind the defendant’s fraud 

to justify their reliance. Restatement (Second) Torts 6 540. 

The Restatement is not the law of Oregon. Reference to the Restatement is 

only a “shorthand expression[ J of the court’s view that the analysis summarized in the 

Restatement corresponds to Oregon law * * * ,” Brewer v. Erwin, 287 Or 435, 455 

n 12,600 P2d 398 (1979). In these circumstances, though, these Restatement 

principles have been applied frequently, both in this court and in the Supreme Court. ~ 

- See, s, Johnson v. Cofer, 204 Or at 150-51; par>c, 69 Or App at 380; Gerke, 80  Or 

.App at 719-20; Caldwell, 54 Or App at 113; Williams, 42 Or App at 490. Judge Keys 

applied them correctly here. 

b. To begin with, these defendants were not mere passive purveyors of 

misinformation. As Judge Keys said, they “were actively trying to hide this” 
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(Tr 12.10-1 1); they “did everything in their power to make sure the State did not 

figure it out” (Tr 12.10). “When the State asked questions,” Judge Keys said, 

Reinbold and Simon “tried to deflect them, slide past them without having to  commit 

to a direct lie” (Tr 23.153). They “were - unwilling to commit a direct lie,” perhaps, 

but Judge Keys commented that “[klnowing maybe they had given a misleading 

statement, * * * they intentionally weren’t going to help the State figure it out” 

(Tr 23.152-53). In other words, these defendants, like the defendants in so many 

other fraud cases, by active concealment, “made - deliberate misstatements of 

fact * * * .”my 69 Or at 380-81; Gerke, 80 Or App at 718-719; Caldwell, 54 Or 

App at 113. 

c. As a consequence, although Judge Keys found that OPERB’s reliance 

was “foolish, * * * unreasonable and unjustified,” he also properly found that OPERB 

retained its right to rely, did not forfeit it, under these cases. In m, for example, the 

defendant construction lender argued that there was insufficient evidence of justifiable 

reliance on its “statements or failure to disclose” that $191,000 in construction loan 

proceeds meant for the project plaintiff purchased had been diverted to another project 

on which defendant had made loans. Defendant maintained that plaintiffs’ reliance 

was not justifiable “because plaintiffs did not examine the books and records to 

ascertain the amounts applied to the project.” paDc, 69 Or App at 380. 

This court was unimpressed. The plaintiffs in F&G, much like OPE- here, 

had not been provided with the invoices that would have disclosed the diversion of 

funds, and the defendants, when asked, made assurances that all loan proceeds had- 

been properly applied. Under the circumstances, the court held, “[a] jury could find 

that [defendants’] statements were deliberate misrepresentations of fact and that p 
i 

, 
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plaintiffs were justified in relying on them.” PapB, 69 Or App at 380-81. Plaintiffs 

justifiably could take defendants at their word. 

In Gerke, where the plaintiff purchased a motel complex in reliance on 

inaccurate income figures provided by the defendant seller’s accountant, the court 

rejected defendant’s argument that plaintiffs failure to insist on operating statements 

rendered his reliance on other statements provided by the accountant not reasonable. 

Much as OPERB requested proof of the construction costs here, the plaintiff in Gerke 

requested the operating statements there. Not having received them, the court held, 

- the “jury could have found that [plaintifa tried .to confirm the representation of net 

income and for that purpose had a right to use the statements [that] he had received 

fiom the accountant.” Gerke, 80 Or App at 720. Plaintiffs justifiably could take 

defendants at their word. 

. Similarly, in Hampton v. Sabin, 49 Or App 1041,621 P2d 1202 (1980), the 

sellers of a restaurant truthfblly represented that they had invested $300,000 in the 

business, which normally did $50,000 in monthly gross receipts. On the basis of 

these statements, the sellers’ oral representations of the restaurant’s profitability, and 

a review of a pro forma profit and loss statement for a single month, plaintiffs 

purchased the restaurant for $270,000. The oral statements of profitability were not 

true, as a review of the profit and loss statements would have disclosed, and the trial 

judge, sounding a lot like Judge Keys here, “found it remarkable that the plaintiffs 

would invest the sum of money they did without insisting on seeing the profit and loss 

statements.” HamDton, 49 Or App at 1048. Still, the trial judge ordered the contract 

rescinded, and on appeal, this court rejected the argument that plaintiffs forfeited their 

right to rely. Because “the misrepresentation of the restaurant’s past profitability was 

deIiberate,” the court wrote, “defendants cannot now claim that the plaintiffs were 
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guilty of negligence in relying on their representations.” Hampton, 49 Or App at 

1050. Plaintiffs justifiably could take defendants at their word. 

The court in Hampton was not the first to apply these principles. See, e.&, 

Bodenhamer v. Patterson, 278 Or 367,374,563 P2d 1212 (1977) (“[Tlhis court has 

consistently held that a purchaser who has, in fact, been induced to enter into a 

contract by an intentional misrepresentation may rescind the contract even though his 

- 

reliance may have been negligent”); Kubeck v. Consolidated Underwriters, 267 Or 

548,555,517 P2d 1039 (1974) (The court “has elected to protect the rights of the 

[careless] rather than permit the fraudulent party to achieve his purposes by asserting 

that the [deceived party] was guilty of negligence in believing the fraud”); Krause v. 

Eugene Dodpe, Inc., 265 Or at 501 (While a plaintiff must use some measure of care 

to safeguard her own interests, it “is better to encourage negligence in the foolish than 

fraud in the deceitful”); Johnson v. Cofer, 204 Or at 150 (“[O’Jne who has 

intentionally deceived the other to his prejudice is not to be heard to say, in defense of 

the charge of b u d ,  that the innocent party ought not to have trusted him or was guilty 

bf negligence in so doing”); Williams v. Collins, 42 Or App at 490 (“A fraudulent 

misrepresentation is an intentional tort,” “[pJlaintiff was under no duty to investigate,” 

and defendants cannot avoid responsibility on the ground that plaintiff should have 

. 

discovered the truth). Judge Keys made no mistake in applying these principles here. 

Judge Keys criticized OPERB’s agents, much as Judge Olsen criticized d. 

the plaintiff in HamDton, because its agents were sophisticated and therefore should 

have known that defendants were engaged in fraud. This, he said, made the decision 

closer, more difficult to make, but in the end, he made the right call. The plaintiffs in 

Pap& Gerke, and Hampton were all sophisticated, sawy businesspeople, too, and in 

none of these cases was their sophistication a barrier to recovery. In the end, deceitful 
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defendants who make deliberate misrepresentations cannot avoid responsibility on the 

ground that plaintiffs, even sophisticated plaintiffs, should have discovered the truth. 

This is the overriding principle. 

e. In addition, as Judge Keys pointed out, the carelessness of OPERB’s 

-agents resulted in loss to others who were entirely free from fault, who had no 

involvement in the case. OPERB was a trustee, after all, and a trustee who sues on 

behalf of trust beneficiaries is entitled to recover what the beneficiaries could recover 

for themselves. Scott, The Law of Trusts 6 280.6 (4th ed 1988). This is why a 

trustee’s contributory negligence or comparative fault is not a legitimate issue when a 

trustee sues in a representative capacity on behalf of the trust. See Henlev v. 

Birmingham Trust Nat’l Bank, 322 So2d 688,693 (Ala 1975); Bank v. Schlinder, 390 

NE2d 447,451 (Ill App 1979). This is why a trustee’s misrepresentations as to one 

beneficiary’s interests, for example, may not be the basis for an estoppel prejudicial to 

the interests of another beneficiary. Holt v. Rice, 282 Or at 209; see also McKinnon 

v. Bradley, 178 Or 45,52,165 P2d 286 (1946). This is why it is a crime to lie to  

Treasury: and why Treasury’s conduct is not a defen~e.~ This was part of the 

“calculus,” as Judge Keys put it, of his decision here on the facts. 

ORS 162.1 17 provides in part: 
“( 1) A person commits the crime of public investment fraud if, for the 
purpose of influencing in any way the action of the State Treasury, the 
person knowingly makes any false statement or report. 
“(2) Public investment fraud is a Class B felony.” 

“Illegal conduct by the State Treasury or any of its employees or agents 
shall not be a defense for any person charged with the crime of public 
investment fraud or to any person against whom any civil action is 
brought under ORs 30.862 and 162.117 to 162.121.” 

ORs 162.118 

i 
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f. These were the principles that drove Judge Keys’ decision. As the 

judge saw it, yes, Murphy, in particular, was careless and foolish, but defendants, 

having “actively tr[ied] to hide this” and done “everything in their power to make sure 

the State did not figure it out,” could not escape liability on the ground that OPE- 

could have discovered the truth. In reaching this result, Judge Keys concluded that 

Johnson v. Cofer, Gerke, PaPC, and the other cases referred to above appear to require 
- 

actual but not  reasonable^' reliance. The cases do not say that precisely, but when the 

defendant misrepresents the truth to the careless and foolish, that is the effect, and 

these cases plainly hold that foolishness and carelessness do not bar recovery against 

the deceitful. Judge Keys applied these principles in his analysis of the facts, which 

was correct. 

g. According to Reinbold (Reinbold Br 32-33), Judge Keys got it wrong 

because he relied on the wrong cases, because he drew on rescission cases for his 

analysis. But was not a rescission case; the court affmed a money judgment 

there. Neither was Caldwell a rescission case. Neither was Gerke. Neither was 

Krause, where the court wrote that it “is better to encourage negligence in the foolish 

than fraud in the deceitful.” 265 Or at 501. That is the principle in play here, and it is 

\ 

not restricted to rescission cases. 

h. Simon acknowledges that it is better to encourage negligence in the 

foolish than fraud in the deceitful (Simon Br 32), but then concludes, mistakenly, that 

reliance by the foolish is deemed justified only when the facts indicate a “blatant or 

affirmative misrepresentation of a type that would dissuade further investigation, or 

where the parties’ bargaining position is unequal” @.). According to Simon (Simon 

Br 34), the court should dismiss all the cases identified thus far because in all of them, 

“justifiable reliance was essentially presumed based on the nature of the 
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continues (Simon Br 34-35), is that they involve affirmative misstatements by the 

party sought to be held liable, as opposed to the failure to correct the misimpression 

created by another.” 

These conclusions could not be more fundamentally wrong. In none of these 

cases was reliance “essentially presumed.” In all of these cases the court either 

remarked on or implied the law’s policy not to reward the deceitfbl at the expense of 

the careless or even the grossly negligent. And the distinction Simon draws does not 

exist. This case is not about a mere “failure to correct the misrepresentation created 

by another.” Here, as in Caldwell, Gerke. PapC, and the other cases, except on a 

grander scale, defendants themselves “made deliberate misstatements of fact * * * .” 
Papc, 69 Or at 380-81; Gerke, 80 Or App at 718; Caldwell, 54 Or App at 113. 

i. This is not to say that the law is perfectly symmetrical. It is not, which 

was a source of consternation for Judge Keys, as everyone has mentioned. C&, for 

example, seems contrary to the principles enunciated thus far. The plaintiffs there 

offered to purchase defendants’ motel without reviewing the books, which were 

offered, and without reviewing a copy of the motel’s daily rental records, which were 

provided. Plaintiffs knew that defendants had not operated the motel for even a full 

year and therefore should not have had confidence in the estimated annual receipts, 

which were represented at $125,000. 

I 

I 

When the annual receipts turned out to be $1 10,000, not $125,000, plaintiffs 

alleged h u d  and sued for damages. The trial judge directed the verdict against 

plaintiffs, reasoning that their reliance had not been reasonable. &, 53 Or App at 

79-80. On appeal, this court affirmed. In doing so, the court relied principally on 

Miller v. Protrka, 193 Or 585, which the court described as “similar.” Writing for the 
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court, Judge Van Hoomissen reasoned that a purchaser “must use reasonable care for 

his own protection and should not rely blindly upon statements made by a seller,’’ but 

omitted to mention the countervailing principle that the law favors the foolish over the 

deceitfil. C&, 53 Or App at 81 (internal quotation marks omitted). 

This court’s reliance on Miller in COv was not consistent with the Supreme 

Court’s description of its holding in Miller. In Bodenhamer v. Patterson, decided 

well before COV, the Supreme Court characterized Miller as holding only that “a 

knowledgeable buyer was not entitled to treat mere ‘puffing’ or ‘dealer talk’ as a 

representation of fact.” Bodenhamer, 278 Or at 374. Still, & is there, and the court 

followed it in substantially similar circumstances in Johnson v. Jepe,  73 Or App 430, 

438,698 P2d 1020 (2985), where the plaintiff was turned away as a matter of law. In 

contrast, though, in Haan v. Cembellin, 89 Or App 75,81 n 4,748 P2d 143 (1988)’ 

and PaDt, 69 Or App at 380-81, the court dismissed Qy as limited to its facts. The 

law, as mentioned, is not perfectly symmetrical. As in Haag, this court should limit 

& and Johnson v. Cofer to their facts. 

. 

j. That having been said, it should be apparent that Judge Keys, despite his 

complaint that the appellate courts have not clearly marked the trail, got this one right. 

He remarked repeatedly that these defendants “were actively trying to hide” the true 

structure of the deal, that they were taking an enormous development “profit” from 

the bond proceeds and using that, the Fund’s money, not their own, as their 

“investment.” The court will recall Judge Keys’ comment that defendants “did 

everything in their power to make sure the State did not figure it out.” In other words, 

these defendants deliberately misrepresented the fundamental structure of the deal, 

made deliberate misstatements of fact. Under Restatement Sections 540-54 1 

principles, and under pap6 and the other cases familiar to the court, it does not matter 
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that Judge Keys concluded that “reasonable” reliance is not an element of fraud. The 

important point is that he properly applied the principles and concluded that OPERB 

forfeit its right to rely. He committed no reversible error. 

ANSWER TO REINBOLD’S SIXTH ASSIGNMENT OF ERROR 
The trial court correctly denied Reinbold’s Rule 54(B) motion to dismiss 
OPERB’s claims to impose shareholder liability for corporate debt. 
The court should disregard substantially all of Reinbold’s sixth assignment of 
error because he did not preserve it. 

ARGUMENT IN SUPPORT OF ANSWER TO 
REINBOLD’S SIXTH ASSIGNMENT OF ERROR 

I. The court should disregard substantially all of Reinbold’s sixth 
assignment of error on preservation grounds. 

a. The court in Amfac Foods. Inc. v. International Systems & Controls 

Corp., 294 Or 94, 108-109,654 P2d 1092 (1982), held that the corporate veil may be 

pierced and shareholder liability for corporate obligations may be imposed (i) on 

those who control or share control of the corporation and (ii) act improperly (iii) 

where there is a relationship between the misconduct and the plaintiffs inability to 

collect from the corporation. Accord Levine v. Abha Anesthesia, Inc., 145 Or App 

549,553-54,931 P2d 812 (1997). OPERB’s second claim was based on the Amfac 

Foods template. It alleged that the Pamcorp and Pamcorp Holdings corporate veils 

should be pierced, and that Reinbold and his fellow shareholders should be personally 

responsible for specified Pamcorp corporate debt, because (i) the corporations were 

undercapitalized, (ii) defendants milked, or diverted, corporate assets, and (iii) made 

actionable misrepresentations that (iv) caused OPERB ’s inability to collect from 

Pamcorp (ER 17, 18-22). 

The cow? granted Reinbold’s motion for summary judgment on the 

undercapitalization theory (Tr 24.8-9,2 1-22; see ER 16 l), a ruling that OPERE% has 

challenged in its cross-appeal here. In support of his contention that the court should 

! 
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have dismissed the milking and misrepresentation theories as well, Reinbold argues 

that he misrepresented nothing (Reinbold Br 4 1) and that the corporation was not 

milked (Reinbold Br 43-49). He also argues that OPERB did not establish that the 

assumed diversion of corporate assets caused its loss (Reinbold Br 41-43). None of 

these arguments was preserved. 

b. To explain, Reinbold moved to dismiss all claims at the close of 

OPERB’s case (Tr 16.169). In support of this motion, Reinbold joined in Simon’s 

argument that there was no evidence that he was a “control person” (Tr 16.1 68-69). 

He also argued that there had been no misrepresentation, because the Austin 

Company Report was only a guesstimate and so forth (Tr 16.169), as the court already 

knows (OPERB Br 38). Toward the end of the colloquy, Reinbold’s counsel moved 

separately to strike a quite limited part of the piercing claim based on milking 

corporate assets: 

“[Reinbold’s counsel]: I have another subpart, Your Honor, that 
relates to the scope of [OPERB’s] claim for piercing, in particular[,] the 
scope of their claim with respect to milking. 

“There’s an allegation in the complaint about which there has 
been no proof whatsoever. That is that if you look at Paragraph 77, 
there’s an allegation that $1.43 miflion of the bond proceeds went to 
professional fees which included loan repayments, and $13 3,004 in 
employee loans. 

“There’s been no proof with respect to this professional fee 
amount. It’s not the same as the $1.2 million in bond issuance cost that 
went to Perkins Coie. 

* * * * *  

“There’s an allegation of $133,000 with respect to employee 
loans where there’s been no evidence about that whatsoever” 
(Tr 16.173-74). 
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OPERB’s counsel then withdrew the allegations of milking the corporation to repay 

$133,000 in employee loans (Tr. 16.174) and responded to questions from the court 
I 

regarding the dollar figures in paragraphs 77 and 78 (Tr 16.175-77). 

Far fiom forbidding Reinbold to make a record, as his brief implies (Reinbold 

Br 40), Judge Keys then invited defense counsel to make further motions: 

“[The Court]: Okay. If that’s where we are, do you have a 
motion in regard to any -- now we know where we are, Counsel. Do 
you have a motion in regard to any of those things?” (Tr 16.177). 

Simon did (Tr 16.177, but Reinbold did not, and Judge Keys then explained why he 

was prepared to deny the Rule 54 B(2) motions presented for ruling (Tr 16.177-178). 

After that, defendants put on their joint defense (Tr 16.179 et seq.) and the court 

ultimately entered a judgment against Reinbold for $343 18,000 on the piercing 

I . .  

t 

claims based on his milking corporate assets and misrepresentations: 

“3. Plaintiff has judgment against defendant Reinbold on plaintiffs I 

Second Claim for RelieJ Count One, of the Fifth Amended 
Complaint, for shareholder liability for the debts of Pamcorp 

the amount of $34,5 18,000, inclusive of prejudgment interest; 
Holdings and Pamcorp arising from milking corporate assets in i 

* * * * *  
I 

“5. Plaintiff has judgment against defendant Reinbold on plaintiffs 
Second Claim for RelieJ Count Two, of the Fifth Amended 
Complaint, for shareholder liability for the debts of Pamcorp 
Holdings and Pamcorp arising fiom fiaud in the amount of 
$34,5 18,000, inclusive of prejudgment interest” (ER 163) 
(emphasis in original). 

I 

c. At the end of the day, then, the situation is this: Reinbold moved for 

judgment as a matter of law on the piercing claims because there was no evidence that 

he was a “control person” and because he made no dsrepresentation. He also 

argued, alternatively, that there was no evidence to support the allegation that $1.43 

million of the bond proceeds was diverted improperly to pay “professional fees .” 
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This is all his counsel said about milking. This is all she said about his alleged 

fraudulent acts. For reasons discussed at length above and touched on again below, 

these motions and these arguments -- and these motions and these arguments alone -- 

provide the only legitimate basis for argument on appeal. 

d. On appeal, Reinbold has abandoned the argument that he was not a 

control person (Reinbold Br 41), but rather than press the other two arguments 

presented to the trial judge in support of the motion to dismiss, the Reinbold brief 

continues the pattern already seen. It repeats the arguments that he misrepresented 

nothing @.), and then randomly attacks Judge Keys’ supposed findings. Some of 

these “fmdings” are inconsistent with the judgment, according to Reinbold (Reinbold 

Br 41-42,43,45-47), some are unsupported by the evidence (Reinbold Br 43), and 

others, Reinbold claims, bolster his appellate arguments (Reinbold Br 45-46). 

But none of this is proper. Reinbold assigns as error, after all, the C O L U ~ S  

“piercing the corporate veil to impose shareholder liability” (Reinbold Br 40), and 

claims to have preserved it with his motion after OPERB rested @.). As earlier 

pointed out (OPERB Br 34-37), one does not challenge the sufficiency of the 

evidence for the first time on appeal by complaining about “findings.” The “[llegal 

insufficiency of the evidence may be raised on appeal only if the issue was raised 

below by a motion pursuant to ORCP 54 B(2) or a timely equivalent,” Holbrook, 162 

Or App at 545, and even then, the appellant is not permitted to sandbag the adversary 

and the trial judge with altogether new arguments on appeal (OPERB Br 39-40). 

II. The standard of review. 

a. Reinbold’s sixth assignment of error challenges the denial of his 

Rule 54B(2) motion. Given the narrow grounds advanced in support of the motion 

in the trial court, the sixth assignment of error raises a single issue: whether the 
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evidence supports the conclusion, implicit in the judgment, that Reinbold made 

misrepresentations sufficiently serious to justify disregarding the corporate veil. As 

‘mentioned elsewhere, this presents mixed questions of law and fact. The court 

‘‘review[s] findings of historical fact to determine whether there is evidence to support 

them * * * ”; it reviews “legal conclusions for errors of law.” Forsvthe, 142 Or App 

at 50; U d ,  121 Or App at 65 n 3 (Where a t ial  court has not made specific findings 

to support its conclusions, the court “presume[s] that the facts were decided in a 

manner consistent with the court’s ultimate conclusion”). 

b. Should the court consider Reinbold’s random attacks on Judge Keys’ 

oral commentary, review should be substantially the same there. The court, OPE€& 

respectfully submits, should review for evidence in the record to support the 

conclusion, implicit in the judgment, that Reinbold and his colleagues impermissibly 

diverted corporate assets and caused OPERB’s inability to collect fiom the 

corporations. 

111. The evidence fully supports the court’s judgment that Reinbold, through 
active concealment, made misrepresentations sufficiently serious to j ustify 
disregarding the corporate veil. 

a. Reinbold’s culpability is, and has been shown to be, unmistakably clear 

(see OPE- Br 40-50). OPERB, like Reinbold (see Reinbold Br 41), will not repeat 

the evidence here, but in contrast to Reinbold, OPERE3 pauses to point out that the 

‘fiaud claim and the piercing claim based on fraudulent conduct are not identical. 

Reinbold’s brief conflates the two, describing them as “duplicative” (Reinbold Br 41)’ 

but they are not the same. 

The court in Amfac Foods pointed out that a piercing claim “is not an action 

for common law misrepresentation in which scienter must be proven.” 294 Or at 1 10 

(internal quotation marks omitted). Refemng approvingly to scholarly writing, the 

. .  

. .  
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court wrote that “misrepresentations which may not be sufficient to constitute fraud 

would support a recovery against a shareholder on a misrepresentation theory,” that 

“shareholders have been held liable for corporate debts because of misrepresentations 

by the shareholder to the creditor * * * .” - Id. 

b. This, of course, is the situation here. Reinbold and his lieutenant Simon 

repeatedly, continually, concealed from SH&E’s Murphy and the other state agents 

the actual cost of constructing the hangars. This pattern of deceptive conduct, it has 

been shown, induced the Fund to guarantee the bonds. This pattern of deceptive 

conduct, OPEREI respectfully submits, was “improper” under the Amfac Foods 

construct. This pattern of deceptive conduct fully supports the conclusion, implicit in 

the judgment, that Reinbold made misrepresentations sufficiently serious to justify 

disregarding the corporate veil. 

IV. The evidence fully supports the court’s judgment that Reinbold milked 
Pamcorp and Pamcorp Holdings, that he diverted the corporate assets 
impermissibly. 

The evidence at trial also fully supports the conclusion, implicit in the 

judgment, that Reinbold engaged in improper conduct by milking corporate assets. 

Milking corporate assets refers to some improper diversion of corporate funds. See 

-Y Levine 145 Or App at 554 (Shareholder who diverted funds to second corporation 

that he controlled engaged in improper conduct); Amfac Foods, 294 Or at 109-1 0 

(Payment of excessive dividends and unreasonable management charges are examples 

of milking). 
A. 

a. 

The June 1992 payments of $1.07 million. 

OPERB alleged that Reinbold, Kelley, and Simon authorized Pamcorp 

to pay out over $1.07 million in “shareholder loan repayments” in June 1992 
.... 
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(ER 21).* Reinbold acknowledges that $1.07 million was paid out to Reinbold, 

Richard Barclay, and Barclay Associates, but he maintains in his opening brief, for 

.the first time in this case, that it would be unfair to hold him liable as a shareholder, 

because the payments were just bad business judpent,  nothing more (Reinbold 

Br 44). Judge Keys heard none of this, however, and for that reason, this court should 

not consider the point. See Falk, 290 Or at 844-45 (A defendant in a civil action tried 

to the court must test the legal sufficiency of the evidence under ORCP 54 B(2) to 

preserve the sufficiency of the evidence for appellate review); Edward D. Jones & Co. 

v. Mishler, 161 Or App 544,566,983 P2d 1086 (1999) (same). 

b. But even if the court were to consider this argument made for the first 

time on appeal, the $1.07 million was improperly diverted. The money was paid out 

in June 1992 to Pamcorp Holdings following the first draw &om bond proceeds to 

BPC (Tr 8.168,170-71; 16.109-10). Approximately $608,000 went straight to 

Barclay and Barclay Associates (Tr 8.169), ostensibly as a loan repayment, but the 

promissory notes appeared to be dated June 15, 1992, not an earlier date that would 

have lent them legitimacy (Tr 16.107).’ Monies that Reinbold had put into the 

venture also were reimbursed to him, and he paid approximately $340,000 to Barclay 

and Barclay Associates in partial settlement of his dispute with Barclay in connection 

To recap, in June 1992, Pamcorp Holdings’ shareholders, directors, and 
officers were Reinbold, Kelley, and Simon (Tr 8.165-68). In turn, Pamcorp Holdings 
owned 95 percent of Pamcorp (the other five percent was owned by a number of 
partners in Gellman Research Associates) and 100 percent of BPC (Tr 8.164). 
Pamcorp’s directors were Reinbold, Kelley, Simon, and perhaps Gellman (Tr 8.166- 
67). Its officers in June 1992 were Reinbold, Kelley, and Simon, and perhaps others 
(Tr 8.167). In June 1992, BPC’s directors and officers were Reinbold, Kelley, and 
Simon (Tr 8.167). 

Pamcorp principals showing significant capital contributions from Barclay and the 
Barclay contingent as “investors,” and not start-up loans (see e.p., Ex 5032). 

Murphy and the state’s representatives were provided documents from 
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with an unrelated transaction in Los Angeles (Tr 16.1 12-13; see Tr 16.1 19-20; Exs 

5129,5132). 

At the same time, while Reinbold paid himself and his fiiends and creditors 

first, he h e w  that the venture was undercapitalized. He knew at closing that if the 

company did not get additional capital, it would fail in a year to 15 months (Tr 16.72- 

73). The company needed, according to Reinbold, $10 million to $15 million to 

survive (Tr 16.73), yet he participated in this disbursal of more than $1 million 

immediately, before operation had even commenced. This alone would support a 

milking claim. 

B. 
But there was far more than that. There was also the payment of excessive 

salaries to Reinbold and Simon during 1992 and 1993, as alleged in the complaint 

(ER 21).” Pamcorp paid Reinbold $363,428 and Simon $236,105 for the last half of 

1992 and all of 1993 (Tr 15pm.29-30). David Stamey, a commercial aviation 

consultant (Tr 11.3-5), said that a chief executive of an established aircraft 

Excess salaries of approximately $375,000 for Reinbold and Simon. 

maintenance company would have expected to earn an annual salary of $120,000 to 

$145,000 during this same period (Tr 11.37-40), that a chief operating officer would 

have expected to earn $90,000 to $100,000 a.), and that a chief financial officer 

would have expected to earn $65,000 to $75,000 @.). A start-up is different from an 

established company, however, and Stamey said that a chief executive of a start up 

would have expected to earn $92,750 and that a chief operating officer or vice- 

president would have expected to earn $56,000 (Tr I 1.42-45). 

’ 

lo Reinbold acknowledges that there was evidence of excessive salaries, but he 
argues that the amount was only $137,000 and was “immaterial” (Reinbold Br 47). 
He makes the point as part of his causation argument, however, not in defense of his 
improper conduct. A defense of these salaries was not part of Reinbold’s motion to 
dismiss. 
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If one extrapolates from the testimony, Reinbold should have received about 

$139,000 over 18 months, not the $363,000 he was paid; Simon should have received 

approximately $84,000, not the $236,000 he was paid. In other words, Reinbold 

presided over a plan that gave him a salary excessive by approximately $225,000 and 

Zave Simon approximately $150,000 too much. 

C. TIMCO expenses of $770,000. 

Finally, Reinbold argues that there was no evidence that “$740,000” in 

payments by the Pamcorp entities was improper conduct (Reinbold Br 43). This 

argument was not preserved, see Falk, 290 Or at 844-45; Edward D. Jones & Co., 

161 Or App at 566, but even if the argument had been made in the trial court, the 

assertion is plainly wrong. 

a. To begin with, Reinbold provides no context for the $740,000 figure, 

which is not correct. Reinbold’s argument apparently refers to the testimony of Jay 

Sickler, the certified public accountant (Tr 15pm.3-4) who addressed Pamcorp’s 

payment of $770,000, not $740,000, in connection with the acquisition of another 

aircraft maintenance facility (Tr 15pm.33, 103-04), Triad International Maintenance 

Corporation, or TIMCO (Tr 9.166; 11.62; 17.27). According to Reinbold (Reinbold 

Br 43), Sickler’s testimony established that there was nothing improper about the 

payment. But Sickler’s testimony, the part Reinbold refers to, concerned the 

$1.07 million paid out to the shareholders and their associates (Tr 15pm. 102-03), 

not his testimony that Pamcorp paid out $770,000 in connection with the TIMCO 

acquisition (Tr 15pm.33). 

b. Sickler was not the only one to testify about disbursements associated 

with the TIMCO acquisition, moreover. TIMCO was a “third-party,” or non-airline- 

owned, aircraft maintenance facility built in Greensboro, North Carolina in 1990 
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(Tr 9.166; Tr 11.62; Tr 17.27). Acquiring TIMCO was not part of Pamcorp’s 

. operations (see Tr 18.144), but Peter Gadinas, Pamcorp Holdings’ director of finance 

and treasurer after the bond closing (Tr 17.4, S), testified that Pamcorp Holdings paid 

at least $100,000, maybe more, to secure an option for “Pamcorp Maintenance Group, 

Inc.” to purchase TlMCO (Tr 17.27-3 1; Ex 5271). According to Gadinas, Pamcorp 

Holdings most likely obtained the money from Barclay Pacific, because it was the 

only company generating cash in 1993 (Tr 17.31), but Simon said that a company 

called Pamcorp Maintenance Group, Inc. did not even exist at the time (Tr 1 8.142- 

43). 

Plainly, a fact finder could conclude from this that Pamcorp diverted $770,000 

in corporate assets in connection with the TIMCO acquisition, which was improper. 

Plainly, a fact finder could conclude from this that Reinbold, the chief executive, 

participated both in the diversion and in concealing it. 

V. Although Reinbold’s causation argument was not preserved, the evidence 
fully supports the conclusion, implicit in the judgment, that Reinbold’s 
bad acts caused OPERB’s damages. 

a. Reinbold argues for the first time on appeal that he cannot be liable as a 

Pamcorp shareholder because, as a matter of law, Pamcorp’s distribution of $2 million 

after the bond closing did not cause OPERB’s inability to recover damages from 

Pamcorp and Pamcorp Holdings. This argument, which was not preserved, see Falk, 

290 Or at 844-45; Edward D. Jones & Co., 161 Or App at 566, can be summarized as 

follows. 

The trial judge believed that distributions of $2 million of Pamcorp’s assets 

made it less likely (approximately 17 percent less likely) that Pamcorp would be able 

to secure venture capital because its chances of securing venture capital went from 

about 40 percent to 35 percent after Pamcorp’s assets were depleted (see Tr 23.810- 
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81,24.6-7). Thus, Reinbold argues, Judge Keys found in effect that there was a 

60 percent chance that the corporation would not secure venture capital financing 

anyway, regardless of the $2 million in distributions. 

According to Reinbold, therefore, the $2 million could not have been a cause 

of OPERB’s inability to collect its judgment from Pamcorp and Pamcorp Holdings, 

because the corporations would never have gotten funding for its operations in the 

first place (Reinbold Br 42). “[Ilt should take more than a 5% probability”” to 

impose shareholder liability, according to Reinbold (Reinbold Br 43). 

b. Reinbold fragments the evidence and misapprehends the law. First, and 

.contrary to Reinbold’s thesis, under Amfac Foods, OPERE3 need not prove that 

Reinbold caused the default to establish the requisite causation. OPERB can instead 

prove that Reinbold’s conduct caused OPERB to enter the transaction with the 

corporation in the first place: 
“The shareholder’s allege control ver the corporation must not 

be only potential but must actually Q een exercised in a manner 
either causing the plaintiff to enter the transaction with the corporation 
or causing: the corporatiods default on the transaction or a resulting 
obligation. Likewise, the shareholder’s conduct must have been 
improper either in relation to the plaintiffs entering the transaction or in 
preventing or interfering with the corporation’s performance or ability to 
perform its obligations toward the plaintiff.” Amfac Foods, 294 Or at 
108-09 (emphasis supplied). 

Under Amfac Foods, it was sufficient for OPERB to show that Reinbold, who 
0 

admittedly controlled the Pamcorp corporations and their activities, engaged in 

improper conduct either that caused OPERB to enter into the business relationship (by 

guaranteeing the bonds) or that prevented Pamcorp’s performance of its obligations to 

Reinbold subtracts a 35 percent chance from a 40 percent chance of getting 
venture capital to reach the five percent figure. That calculation does not capture the 
true nature of the harm Judge Keys thought existed as a result of the diversion of 
assets. The proper calculation would be the difference between a 40 percent chance 
and the lowered chance of getting funds divided by the lowered chance. If the 
lowered chance is 33 percent, there was a 17 percent difference in getting funding. 
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OPERB. It has already been shown, in detail, that Reinbold’s and Simon’s improper 

conduct caused Murphy to recommend the investment and OIC to authorize it. It has 

already been shown, in detail, that Simon’s and Reinbold’s improper conduct caused 

Pamcorp to fail. 

c. There was evidence, moreover, that Reinbold’s concealment and 

diverting the corporate assets affected adversely on Pamcorp’s viabilitqr. Investment 

banker John DesCamp (Tr 14.39) explained the factors that affect a start-up 

company’s ability to attract growth capital. Early investors consider the experience 

and quality of management; the extent of shareholder equity; and bamers to entry, 

such as a high capital requirement (Tr 14.39-41). Banks, which typically provide 

working capital, consider these same factors, DesCamp said, except bank lenders take 

into account economic indicators for the company and look for collateral, as well 

(Tr 14.4 1 -46). 

DesCamp reviewed the Pamcorp business plans, Pamcorp bank presentations, 

an offering memorandum, and the SH&E papers (Tr 14.47). He saw no shareholder 

equity at all. Although there appeared to be some shareholder loans, DesCamp saw 

nothing “significant in the way of pure equity,” no “money at risk without any strings 

attached” (Tr 14.48). DesCamp said that the principals in start up companies, the 

entrepreneurs, ordinarily do not insist on the repayment of so-called shareholder 

loans. He said that repayment of such loans is “regarded as a really negative signal to 

potential lenders and investors” (Tr 14.55). “They want to see the shareholders keep 

their money in the game,” DesCamp explained u.). “At the very least,” he said, “the 

question of repaying shareholder loans is vigorously negotiated at the time that you 

fund the company” m.), 
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.- DesCamp continued his explanation. If the company’s business plan does not 
.I.; indicate that shareholder loans will be repaid, investment bankers expect that the 

loans will not be repaid (Tr 14.55-56). Repayment of shareholder loans would 

decrease working capital, which might lead to an increase in the corporation’s debt, 

which would increase cash flow requirements and the risk of failure (Tr 14.54-55). 

This described the situation at Pamcorp, of course, where diverting money to repay 

shareholder loans hurt Pamcorp’s ahility to raise funds, even though there was 

evidence that overall chances for obtaining additional funding were otherwise not 

good (see Tr 14.66-67). 

d. This absence of true shareholder equity in the venture was a decisive 

factor that prevented Pamcorp from getting bank financing. Jeffrey Smith, who 

worked in US Bank’s commercial banking division from 1991 to 1993, said that the 

Pamcorp control group approached the bank for financing in 199 1 and 1992 

(Tr 15am.66-67). He told them that any bank credit would have to be fully 

collateralized and that the bank likely would insist that all shareholder loans be 

subordinated to the bank (Tr 15am.73-74,77). Afier Sego disclosed on June 12,1992 

that the shareholder notes would be retired with bond proceeds (Tr 15am.78-79), 

Smith told Reinbold that the bank would not extend credit because there was 

“insufficient equity being infbsed into the Paxnco operation itself, outside of any bond 

funds or any funds earmarked for other purposes” (Tr 15am.73). Unsure of the source 

of outside capital to fund operations, the bank refused to lend (Tr 15am.66-69). 

e. There was evidence, moreover, that Reinbold’s creation of the hidden 

“profit” and diverting funds contributed materially to Pamcorp’s failure. Sickler, the 

certified public accountant, testified that the control group’s hidden profit from the 

bond proceeds would have cost the corporation an additional $5.24 million over its 
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first five years (Tr 15pm.3 1). According to Sickler, the corporation would have been 

required to generate an additional $10.7 million of revenues to cover the additional 

debt (Tr 15pm.30-32). Even if one accepted Pamcorp’s rosy revenue projections of 

December 16,1990, SicMer said, Pamcorp still required a capital investment of 

$30.6 million (Tr 15pm.13-18). And when Morgan Stanley discovered that the 

Pamcorp shareholders had invested nothing, not $1 1 million or so, the inves&ent 

bankers chose not to invest (Ex 5242 at 39). Steve Smith, the former deputy state 

treasurer and Pamcorp Capital employee, said that any prospective investor, upon 

discovering Pamcorp’s true capital structure, likely would make the same decision 

- (Tr 9.180-8 1). 

f. Plainly, there was substantial evidence that Reinbold and his colleagues 

engaged in multiple bad acts that both induced the Fund to invest and virtually 

ensured the venture’s failure. There was substantial evidence of a causal link between 

these multiple bad acts and OPERB’s inability to collect from Pamcorp. Reinbold’s 

sixth assignment of error is without merit. The judgment against him on OPERB’s 

second claim should be affirmed. 

* 

ANSWER TO SIMON’S FOURTH ASSIGNMENT ERROR 
AND TO REINBOLD’S SEVENTH ASSIGNMENT OF ERROR 

The court correctly entered judgment against defendants on their 
counterclaims for attorney fees. 

ARGUMENT IN SUPPORT OF ANSWER TO 
SIMON’S FOURTH ASSIGNMENT OF ERROR AND 

TO REINBOLD’S SEVENTH ASSIGNMENT OF ERROR 

Simon in his fourth assignment of error and Reinbold in his seventh 

assignment of error maintain that they should be awarded attorney fees pursuant to . 

contract, should they prevail. Both assignments of error are precautionary, apparently 

intended to preserve attorney fee issues in the event of a remand. They require no 

response. 
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CONCLUSION 

The judgment should be affirmed on appeal. 

Dated this 3rd day of December, 2001 

HARDY MYERS. 
Attorney General 

Special Assistant Attorney General 
Of Attorneys for Respondent/Cross- 
Appellant OPERB 







OPENING BRIEF ON CROSS-APPEAL 

‘STATEMENT OF THE CASE 

I. Nature of the Cross-Appeal. 

The trial court granted Reinbold’s motion for partial summary judgment on 

a theory of improper conduct justifying shareholder liability based on the 

undercapitalization of Pamcorp (ER 161; SER 47). OPERB assigns error to that 

ruling because there were questions of fact for trial, and Reinbold was not entitled to 

judgment as a matter of law. If for any reason the court should reverse the judgment 

for OPERB and against Reinbold, then the second claim for shareholder liability 

should be remanded as to Reinbold, so that the undercapitalization theory may be 

tried. 

e second part of the cross-app orate neem Simon’s liability ’ 
debts as a shareholder based on his central role in the fraud perpetrated on the Fund. 

Two of OPERB’s three theories of improper conduct for piercing the corporate veil - -  

and holding both Reinbold and Simon liable for Pamcorp’s debts -- fraudulent 

conduct and milking corporate assets -- were tried to the court. Simon prevailed on 

those theories (ER 162-64). OPERB appeals that part of the judgment in Simon’s 

favor on its second claim for shareholder liability based on fkaud, on the ground that 

the trial court judge misapplied the law governing what kind and degree of control 

must be proven to pierce the corporate veil. OPERB submits that because Simon 

actively concealed the true nature of the transaction from state officials, which led to 

the Fund’s participation in the transaction, the trial court should have ruled against 

Simon on the shareholder liability claim based on fraud. 

11. Basis of Appellate Jurisdiction. 

A cross-appeal is allowed from the final judgment pursuant to ORS 19.205( 1) _ _  

’ and ORs 19.255(3). An amended judgment was entered November 18,1999 
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(ER 159-1 66). OPERB filed its amended notice of cross-appeal by mail on December 

27,1999 (CR 469). Accordingly, the cross-appeal is timely. 

III. Questions Presented on Cross-Appeal. 

The first cross-assignment of error (undercapitalization by Reinbold) raises the 

following questions: 

1. Can the proceeds of bonds repayable through lease payments and 

guaranteed by a judgment creditor (here, OPED), constitute shareholder capital 

contributions? 

2. If the answer to 1 is yes, can a shareholder be liable for corporate debts 

when the shareholder dissipates the capital contribution, resulting in insufficient 

capitalization before corporate operations even begin? 

The second cross-assignment of error (fraudulent conduct by Simon) raises the 

following question: 

3. Is a minority shareholder serving as corporate officer and director 

subject to liability for judgments arising out of a fraudulent corporate transaction, 

when he personally engaged in and had knowledge of activities to induce the 

transaction by concealing its true nature, both before and during the period when he 

was a shareholder? 

IV. Summary of Argument. 

a. The trial court erred by ganting Reinbold’s motion for summary 

judgment on the theory of shareholder misconduct based on undercapitalization of the 

corporations involved (both Pamcorp and Pamcorp Holdings, Inc.). If OPERB’s 

judgment against Reinbold is reversed in the main appeal, remand of the second claim 

is necessary. A question of fact for trial remained regarding whether, at the time the 

corporations commenced operating, they were undercapitalized with respect to capital 

for actual operations. Reinbold, a controlling shareholder, was not entitled to 
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IN THE CIRCUIT COURT OF OREGON 

FOR MULTNOMAH COUNTY 
OREGON PUBLIC EMPLOYES’ ) 

RETIREMENT BOARD, as trustee, on 
behalf of the OREGON PUBLIC 1 

) EMPLOYES’ RETIREMENT FUND, 1 

Plaintiff, i 
) 

V. 

SIMAT, HELLIESEN & EICHNER, a 
Delaware corporation; PAMCORP 
HOLDINGS, INC., an Oregon corporation; 
PACIFIC AIRCRAFT MAINTENA”E 
CORPORATION (aka PAMCORP), an 
Oregon corporation; MICHAEL T. 
REINBOLD; DAVID J. SIMON; and 
KENNETH E. KELLEY; 

NO. 9610-08259 

THIRD AMENDED COMPLAINT 

(Simat, Helliesen & Eichner: Breach of Contract: 
Breach of Fiduciary Duty; Pfofessional 
Negligence; Misrepresentatton) 

(Pamcorp: Breach of Contract) 

(Kelley, Reinbold, Simon, and Pamcorp . 
Holdings, Inc.: Liabiltty for Debts of Pamcorp ) 

(Not Subject to Mandatory Arbitration) 

Defendants. 

COMES NOW, Plaintiff, and alleges as follows: 

SYNOPSIS OF LAWSUIT % 

1. 

Representatives of Barclay Pacific Corporation (Barclay) approached the Oregon State 
. 

Department of Treasury (Treasury) with a proposal to invest Oregon Public Employes’ 

Retirement Fund (the Fund) assets in a project Barclay was contemplating developing with the 

Port of Portland (Port). Specifically, Barclay sought a major investor to assist in the financing of 

two wide-body aircraft maintenance hangars (Hangar Facility) to be constructed at the Portland 

International Airport (PDX). 
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MARKOWITZ. HERBOLD. 

GLADE & MEHLM. P.C. 
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2. 

Treasury determined that prior to investing the Fund’s monies, a complete analysis ofthe 

risks and benefits would be necessary, including due diligence analysis of the proposal and 

Oregon Investment Council (OIC) approval. Treasury, on behalf of the Fund, hired defendant 

Simat, Helliesen & Eichner (SH&E) as an independent consultant for various purposes, 

including to analyze the financial transaction, to conduct due diligence on Barclay, Pacific 

Aircraft Maintenance Corporation (Pamcorp) and these two companies’ later-parent company, 

defendant Pamcorp Holdings, Inc. (Pamcorp Holdings)(collectively, BarclayRamcorp), and to 

conduct a risk-benefit assessment on behalf of the Fund. 

3. 

The Fund, being represented by Treasury and OIC (hereafter the Funds’ representatives) 

relied upon SH&E for its expertise in the airline and aircraft maintenance markets and its ability 

to make a reliable risk-benefit assessment on behalf of the Fund for the proposed transaction. 

4. 

SH&E failed to fulfill its contractual obligations to the Fund, made reckless or negligent 

misrepresentations regarding the transaction, breachediis fiduciary duties, and was negligent in 

performing its professional duties. , .1 

5.  

In June 1992, in reliance upon the recommendations of SH&E, the Fund guarantied $50 

million of Taxable Special Obligation Revenue Bonds (Bonds) issued by the Port and undertook 

other potential liabirity in connection with the transaction as alleged in paragraph 114. But for 

SH&E’s recommendation, Treasury would not have recommended that the Fund sxanty the 
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SER-3 
Bonds, OIC would not have authorized the parant)' of the Bonds, and consequently the Fund 

would not have guarantied the Bonds. 

6. 

Representatives of BarclayPamcorp made numerou misrepresentations regarding their 

and the companies' financial strength, the total cost of construction of the Hangar Facility, and 

the expected profit from the project. The shareholders of BarclayPamcorp failed to adequately 

capitalize Pamcorp or Pamcorp Holdings. Moreover, officers, directors, and shareholders of 

BarclayPamcorp milked the corporation of assets as alleged in para,g-aph 170, including the 

proceeds from the Bonds, further limiting the amount of money available to Pamcorp and 

Pamcorp Holdings to conduct business and fulfill their contractual obligations to the Fund. 

7.  

At no time prior to the closing of the transaction in June 1992 did SH&E inform the 

Treasury, the OK, the Fund or any State representative acting on behalf of the Fund of the false 

nature of BarclayPamcorp representatives' representations, the companies' undercapitalization, 

or the misuse of Bond proceeds. 

8. 

Although the Hangar Facility was substantially completed in the summer of 1993; 

BarclayPamcorp went out of business in October 1993 leaving millions of dollars in debts, 

including approximately 33 million owed to the general contractor, Fletcher Wright, Inc. 

(Fletcher Wright). In November 1993, Fletcher Wright and other subcontractors filed lawsuits to 

foreclose on liens and to recover the amounts due to them. To prevent a default under numerous 

contracts entered into in relation to the transaction (transaction documents) and the Bond, the 
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State of Oregon, acting by ,and through the State Treasurer, on behalf of the Fund settled the 

construction lien claims against the facility and took possession of the Hangar Facility. As of 

May 15, 1997, the Fund had lost an estimated S18,413,605 and incurs additional losses at a 

current rate of approximately $475,000 a month. In an attempt to mitigate damages to the Fund, 

the State of Oregon acting by and tbrough its State Treasurer on behalf of the Fund, has entered 

into a Master Restructuring Ageement with the Port. Despite this Agreement, the Fund’s losses 

are continuing. The present value of the accrued and future losses is $75 miIIion. 

9. 

The Oregon Public Employes’ Retirement Board (the Board), as trustee on behalf of the 

Fund, now seeks redress fiom SH&E, Pamcorp, Pamcorp Holdings, and the individually named 

defendants. 

PARTES 

10. 

The Board, as trustee on behalf of the Fund, brings this case with the approval of 

the State Treasurer, OIC and the Board. The Fund is a retirement fUnd for qualifying 

employees. The Fund was created and is administefed pursuant to authority set forth in 

and under the Oregon Revised Statutes. The Board is an agency of the State of Oregon and. 

is designated by statute as a trustee of the Fund. Treasury is an agency of the State of 

Oregon and is designated by statute as the custodian of the Fund. OIC, an agency of the 

State of Oregon, and the State Treasurer, an eIected official of the State of Oregon, have 

statutory responsibility for investment of state funds, including the Fund’s monies. 
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11. 

Defendant SH&E is a Delaware corporation which conducted business in Oregon at all 

times relevant to these claims. 

12. 

Defendant Pamcorp Holdings was incorporated in Oregon in May 1992. Pamcorp 

Holdings is currently inactive. Michael T. Reinbold (Reinbold), David J. Simon (Simon), and 

Kenneth E. Kelley (Kelley) owned most of the issued and outstanding shares of Pamcorp 

Holdings' common stock and comprised the total Board of Directors. Shareholders of Pamcorp 

Holdings purchased common A and B stock for SO.01 per share. Barclay, the company 

responsible for constructing the Hangar Facility, became a wholly-otvned subsidiary of Pamcorp 

Holdings in 1992. 

13. 

Defendant Pamcorp was incorporated in Oregon in .4pril1991, and reincorporated as a C 

corporation in May 1992. Pamcorp became an inactive Oregon corporation in August 1994. 

Reinbold, Simon and Kelley comprised the total Board of Directors. Pamcorp is a subsidiary of 

Pamcorp Holdings. Pamcorp Holdings owns 95% of Pamcorp's stock. Shareholders of Pamcorp . ..+ 

paid SO.01 per share for common stock. 

14. 

On information and belief, defendant Reinbold is an individual whose primary residence 

is in the State of California. Reinbold was the Chairman of the Board and Chief Executive 

Officer (CEO) of Pamcorp Holdings. Reinbold was also the Chairman of the Board and Chief 
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Financial Officer ( 0 0 )  ofPamcorp. Reinbold was one of four shareholders of Barclay at one 

time and served as Barclay’s Chairman of the Board, CEO, and CFO. 

15. 

Defendant Simon is an individual whose primary residence is in Multnomah County, in 

the State of Oregon. Simon was the Secretary and Treasurer of Pamcorp Holdings and a member 

of the Board of Directors. Simon was also the Senior Vice President, Treasurer, Secretary, and 

Director of Pamcorp. Simon was one of four shareholders of Barclay and served as  a Senior 

Vice President, Treasurer, Secretary, and a Director of Barclay. 

16. 

On information and belief, defendant Kelley is an individual whose primary residence is 

in the State of California. Kelley is the President of Pamcorp Holdings. Kelley was also the 

President, CEO, and Director of Pamcorp. At one time Kelley was one of four shareholders of 

Barclay, and he served as Barclay’s President and a Director. 

FACTS COMR’ION TO ALL CLAIMS 

17. 
.. 

Representatives of Barclay first approached the Port with a proposal to finance and 
. .1 

construct the Hangar Facility at PDX in or around 1988. 

18. 

By March 1989, the Port was exploring methods of financing the project and analyzing 

the economic si,gificance of the Hangar Facility to the Port. 
. .  
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19. 

In approximately the summer of 1990, the Port and Barclay proposed to Treasury that the 

State involve the Fund in the project. A Pamcorp briefing memormdm provided to Treasury 

identified the projected construction costs to be $35 million and working capital requirements to 

be $10 million. At no time prior to the transaction closing did BarclayPamcorp inform any 

representative acting on behalf of the Fund that the construction costs were less than this 

originally proffered amount. 

20. 

On October 10, 1990, Pamcorp prepared a report which summarized Pamcorp’s business 

plan for the proposed project. The report discussed market demand, strategc factors, Pamcorp’s 

then-existing management team, structure for the financing of the project, the anticipated 

benefits to the Portland region resulting from the project, and a schedule of events. 

Representations made in the report included 

(a) Pamcorp would be “exceptionally well-capitalized” with an initial working capital 

account of $20 million that would constitute “several years of reserves”; and 
\ . .. 

Pamcorp would be capitalized with adequate reserves to operate for five- years, 

while meeting all of its fixed operating cost obligations. 

21. 

On December 21,1990, the Fund, the Port, Pamcorp, and Barclay entered into a Letter of 

Understanding setting forth the principal terms under which the parties intended to proceed with 

the transaction, including: 
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(a) A specification that the Fund desired to utilize the Port’s Special Facility Tax 

Exempt Bonds to fund the expense of the purchase price of the hangars, the cost of issuance of 

the Bonds and the interest reserve; 

(b) The parties’ anticipation that Barclay and/or Pamcorp would provide cash or a 

cash equivalent equal to two years of hangar lease payments for additional security and comfort; 

and 

(c) A specification that Barclay would make the net proceeds from the sale of the 

Hangar Facility available to Pamcorp as working capital. 

22. 

In February 1991, Treasury determined that in order for a Fund investment to be made. 

OIC would have to approve the transaction and Treasury would need to perform due diligence on 

the risk and reward of the investment. , 

23. 

In March 1991, Treasury decided to retain, on behalf of the Fund, an independent 

consulting firm that would perform the due diligence. Treasury obtained recommendations for 

several independent consultants, including SH&E. Afkr a review of SH&E’s marketing 

materials, after discussions involving persons inside and outside Treasury, and after meetings. 

held on April 2 and 3,1991, between Treasury personnel and Richard “Dick” Murphy (Murphy) 

and Dave Drinkwater (Drinkwater) of SH&E, Treasury, on behalf of the Fund, hired SH&E. 

24. 
SH&E delivered the first of many reports to Treasury on April 1-, 3 1991. SH&E’s stated 

understanding of the project was that Barclay would develop the Hangar Facility and then sell it 

8 THIRD AMENDEb COMPLAINT 
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to the Port for approxkateLy.$40 million, the Fund would guaranty repayment of the Bonds, and 

the Fund would receive payments for its guaranty from Parncorp lease payments. SH&E initially 

concluded that the Fund should make less than a full guaranty of the Bonds. 

25. 

SH&E's analysis was based largely on statistics and forecasts provided by Pamcorp 

which SH&E failed to independently verify. SH&E assumed Pamcorp was adequately 

capitalized and that the cost of construction of the Hangar Facility was to be approximately 539 

'million. Neither premise was verified. 

26. 

Internal records of BarclayPamcorp dated in May 1991 reflect that the cost of 

construction being used for its secret internal accounting was $17 million. By May 1991, 

BarclayPamcorp had structured what portion each principal was to receive from the estimated 

$23,000,000 profit after paying construction costs. 18,000,000 of this amount was apparently 

targeted to fund the security accounts for the Port and the Fund - demonstrating that Pamcorp 

principals did not intend to invest their own money. These facts were not disclosed to my 

representative acting on behalf of the Fund. SH&E eit-her failed to discover these facts or 

concealed them from representatives ofthe State acting on behalf of the Fund. 
\ .. 

27. 

A supplemental report dated May 7, 1991 was provided to Treasury for the benefit of the 

Fund by SH&E to incorporate, among other things, new financing terms negotiated by the 

participants. Among SH&E's conclusions was the opinion that the ageement in principle 

offered to the Fund a satisfactory return and reasonable risk. 
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28. 

As early as May 1991, Barclay shareholders believed BarcIay would make a $23 million 

gain on the $40 milion sale of the Hangar Facility and that $14,720,000 would be distributed by 

Barclay to individual shareholders, including defendants Reinbold, Kelley, and Simon as 

“independent contractors.” These secret profits and planned distributions were not disclosed to 

any representative of the Fund. SH&E either failed to discover these facts or concealed them 

&om the representatives of the Fund. 

29. 

On June 11, 1991, the first Desia@3ui1d Coordination ..,-ethg for the project was held. 

No Fund representative attended or was invited to attend. This began a pattern of exclusion by 

representatives of BarclayPamcorp of the Fund from meetings in which the Hangar Facility 

construction issues were discussed. This pattern of exclusion continued through the closing of 

the transaction in June 1992. 

30. 

SH&E provided a supplemental report to Treasury for the benefit of the Fund on June 28, 

1991. SH&E’s favorable analysis was premised, in part, on Pamcorp’s revised cash-flow 
\ 1 -  

projectibns provided by Barclay/Pamcorp representatives. 

31. 

On June 26,1991, the State of Oregon, acting by and throua the State Treasurer on 

behalf of the Fund, the Port, Pamcorp, and Barclay entered into a second Letter of 

Understanding, followed by a June 27, 1991 Letter of Intent, setting forth in greater detail the 

terns and conditions of the complex arrangements between the parties. The Letter of Intent was 
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twice amended, on February 1,1992 and on May 1,1992, among other things, to extend the 

obligations under the Letter of Intent. 

32. 

Commitment of the Fund’s monies for this transaction required the approval of the OK. 

An SH&E representative presented the proposed transaction to the OIC h its July 16,1991 

meeting and recommended that the OIC approve the Fund’s participation by providing a 

guaranty of the Port Bonds to be issued. By a vote of 3 to 1 (with one abstention) OIC approved 

the motion that it authorize Treasury to execute a Bond gnranv program to facilitate the 

transaction, subject to review by experts, including SH&E. A tie vote would have meant that the 

OIC did not authorize Treasury to commit the Fund to the transaction. 

33. 

In July and August 1991, Treasury on behalf of the Fund and SH&E prepared for a 

presentation of the transaction by Lehman Brothers to Standard & Poor’s and Moody’s in New 

York. Lehman Brothers requested a narrative by SH&E eqplaining that SH&E had examined the 

Pamcorp operations plan and found it reasonable and . realistic. SH&E prepared and delivered a 

presentation to the rating agencies on Au,pst 22,1991. 
\ . v  

34. 

As onginally structured, the Bonds were to be issued as a non-taxable series with the Port 

as the owner of the facility. On September 17, 199 1, Simon sent SH&E a letter proposing that 

the Bonds be issued as a taxable series and setting forth the merits of this proposal. Simon 

asserted that the change in the taxable structure could be accomplished without substantially 
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changing the deal or any party’s nsWreward balance. Simon made severd representations, 

including that the taxable debt would not increase the Fund’s risk. 

35. ’ 

Neither Reinbold, Kelley or Simon, nor anyone else representing BarclayRamcorp, 

informed any Fund representative that a significant reason for requesting the change from a 

tax-exempt issue to a taxable issue included Pamcorp’s need to use Bond proceeds as working 

capital. SH&E either failed to discover this fact or concealed it from any representative acting on 

behalf of the Fund. As a non-taxable issuance, the Bond proceeds could not be used for 

operating expenses, whereas as a taxable issuance, the Bond proceeds could be put to such use. 

This was BarclayRamcorp’s principal but unexpressed reason for the change. 

36. 

SH&E failed to reco,&e and/or alert any representative acting on behalf of  the Fund to 

the true impact of the tax status change on the potential use of the Bond proceeds. SH&E failed 

to recognize this issue, and failed to advise Treasury of the consequences of such a change. 

37. 
~ 

SH&E also failed to recopize BarclayFamcorp’s need for working capital. In 
\ ,. 

September 18 and 19, 1991 memoranda addressed to Treasury, SH&E made two 

recommendations for the benefit of the Fund proposing the change from issuing tax-exempt 

bonds to taxable bonds. 

38. 

In late September 1992, the original deal structure began to unravef. On September 26, 

1991, counsel to Lehman Brothers announced that it was unwilling to deliver an opinion that the 

private placement of the Bonds was exempt &om registration. Persons acting on behalf of 
M m o w n z  HERBOLD, 
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BarclayPamcorp considered.utilizing a new underwriter tor the offering. On October 7, 1991, 

Barclay/Pamcorp distributed a Written solicitation for a new underwriter. BarclayPamcorp also 

considered other options to structure the transaction, including an issuance of an offering backed 

by a letter of credit issued by a commercial bank. In early November 1991, First Bank of 

Chicago (First Chicago) was approached to provide a standby letter of credit to back the 

Guaranty, solely to exempt the Bonds and the Guaranty from registration with the Security 

Exchange Commission. Leb-an Brothers was discharged as underwriter. First Chicago became 

the Private Placement Agent. 

39. 

In early 1992, the Fund’s representatives discussed with SH&E the transaction’s new 

form. On or around January.14, 1992, SH&E delivered a supplement to its early reports in 

which it reassessed the Fund’s investment risk. The structure of the transaction had changed 

since the prior reports. SH&E advised that the expected return was reasonable in relation to the 

assessment of the risk, and that the return versus risk ratio would be nearly 5 to 1. SH&E’s report 

was “prepared for the exclusive use of the Oregon Public Employees’ Retirement Fund 

(“PERF”)[the Fbnd] . . . .” 
, .“ 

40. 

oi.1 January 3 1,1992, SH&E was concerned about the types of security that 

BarclayPamcorp was to provide at the completion of the Hangar Project. SH&E had assumed 

that there were two distinct security accounts, each totaling $7.6 million. SH&E expressed 

concern that if there were not two such security accounts, that the security available to the Fund 

would not total $7.6 million. 

~ R I C O W I T Z .  HERBOLD, 

ATrORNEY CENEWL 
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41. 

On February 6, 1992, Murphy, acting as a representative of SH&E, spoke to Simon, on 

behalf of BarclayPamcorp, regarding the security accounts issue. SH&E then informed 

Treasury in writing of its conclusion that the Fund’s interests were adequately protected. 

42. 

In February 1992, representatives of Barclay/Pamcorp, including the individual 

defendants or others acting on their behalf, began searching for working capital for 

BarclayPamcorp, including but not limited to approaching financial institutions for financing.. 

In the bank presentations, representatives of BarclayPamcorp represented that the Hangar 

Facility would be constructed pursuant to a Guaranteed Maximum Pnce Contract for 

approximately $24,500,000. The representatives further represented that BarclayPamcorp was 

scheduled to receive approximately S38,500,000 in proceeds from the issuance of the Bonds. 

43. 

No Fund representative saw the bank documents or knew at the time that the construction 

cost was then estimated to be only $24 million. State representatives a c h g  on behalf of the 

Fund had been led to believe that the cost of construction was between 536 million and $39.5 

million. BarclayPamcorp, Reinbold, Kelley and Simon failed to disclose to any representative 

acting on behalf of the Fund the companies’ lack of working capital or their unsuccesskl efforts 

to obtain finds prior to the closing of the transaction. BarclayPamcorp, Reinbold, Kelley and 

Simon concealed the secret Barclay/Pamcorp profits from bond proceeds and contemplated 

distributions: SH&E either failed to discover these facts or concealed them from the other 

representatives acting on behalf of the Fund. 

14 THIRD AMENDED COMI’LAJHT 
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44. 

Beginning around March 24,1992 through May 1,1992, the transaction as structured, 

which included First Chicago, fell through. On March 26,1992, prior to First Chicago pulling 

out of tHe deal, both Barclay and Pamcorp created cash flow analyses. The cash flow analysis 

for Pamcorp reflected $8 million of shareholder capital at year zero and a line of credit of S7 

million. The cash flow analysis for Barclay projected: 

(a) Out of the Bond proceeds, Barclay shareholders were to receive $9,299,060, and 

Barclay was to receive $6,466,494; 

(b) A $5 million line of credit would be available to draw upon as needed during the fist 

twelve months; and 

(c) Total construction costs for the Hangar Facility would total $24,592,479. 

The cash flow information was not provided to any Fund representative prior to the Bond 
45. 

closing. SH&E apparentIy did not request or obtain the information &om anyone or any entity, 

including First Chicago, any potential investors, or BarclayFamcorp representatives. If SK&E 

did obtain this information, it was not disclosed to any-other representative acting on behalf of 
the Fund. -. - - 

46. 

In late April 1992, BarclayPamcorp approached Treasury on behalf of the Fund to 

present and to discuss three proposals: 

(a) Pamcorp offered to increase the working capital guaranties from $9 million to S 1 1 

million and to invest the entire amount in the company within 60 days of Pamcorp commencing 

operations. 
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(b) Pamcorp requested that the Fund agree to a decrease in the amount of money from 

$7.6 to $3.8 million to be set aside for use by the Fund to pay certain obligations in the event of a 

default by Pamcorp (the Company Security). 

(c) Pamcorp requested that BarclayPamcorp have access to $5 million of the final 

construction disbursement earlier than originally planned by decreasing the final disbursement 

fiom $1 5 to S 10 million. 

47. 

BarclayPamcop acknowledged that the final construction disbursement was to be 

released only after final completion of the project and after satisfaction of several other 

conditions precedent, including BarclayRamcorp's posting of the Company Security. Yet, none 

of the companies or any of their shareholders, officers, or directors intended to or in fact finded 

the Company Security prior to the final disbursement; instead they used a larse portion of that 

disbursement to fulfill the security obligation. 

45. 

Once again, SH&E did not independently evaluate whether BarclayPmcorp was 

financially able to move forward without unreasonable risk to the Fund. 
, .y 

49. 

On approximately May 4, and again on approximately May 9, 1992, Simon spoke to 

. Murphy at SH&E regarding the above proposals alleged in paragraph 46. SH&E agreed to 

recommend and did in fact recommend to the Treasury for the benefit of the Fund the following 

modifications to the transaction: 

(a) Reduction of the final construction disbursement from S 15 to S10 million; and 

@) Reduction of the Company Security requirement to $4.0 million. 
MAR);OWTZ. HERBOLD. 
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50. 

SH&E did not recommend that the Treasury acting for the Fund accept 

BarclayPamcorp’s proposal to increase the shareholders’ capital co&tment. It was SH&E’s 

assessment and conclusion that this was not necessary in order to protect the Fund’s interest. 

51. 

SH&E further advised Treasury that although the structure of the transaction had 

undergone several changes since the OIC presentation, these modifications, like the others, 

maintained a risWreward structure of equal or greater vdue to the Fund than the deal as 

structured at the time of OIC’s vote. SH&E represented that the structure as modified was 

consistent with OIC‘s prior approval of the transaction. 

52. 

In June 1992 BarclaylPamcorp representatives circulated a draft of the construction 

contract. However, the portion which indicated the cost of construction was concealed from any 

representative acting on behalf of the Fund. 

53. 

SH&E reevaluated the risk versus benefit ratio on June 11,1992, and supplemented its 

prior reports. SH&E again advised Treasury for the benefit of the Fund that the expected r‘elurn 

to the Fund was reasonable in relation to the assessment of risk. SH&E’s June 1 1, 1992 

evaluation was “prepared for the exclusive use of [the Fund].” 
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54. 

The transaction closed and the Bonds were issued with the Fund’s p ~ a n t y  on June 18, 

1992. Pursuant to the transaction documents, Barclay was responsible for constructing the 

Hangar Facility, and Pamcorp was to operate the Hangar Facility for the following 30 years. 

55. 

Prior to the closing, in the spring of 1992, Reinbold purchased Richard Barclay’s share of 

Barclay. Richard Barclay was a founder of Barclay and held the largest number of shares in that 

10 
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56. 

During 1992 Barclay and Pamcorp were reorganized. Pamcorp Holdings was 

incorporated. The majority of stock of Pamcorp Holdings was owned by Reinbold, Simon, and 

Kelley. Barclay became a wholly-owned subsidiary of Pamcorp Holdings. Pamcorp Holdings 

became owner of 95 percent of the outstanding common stock of Pamcorp. 

5 7. 

Throughout the remainder of 1992, representatcves of BarcIayPamcorp sought working 

capital financing. Approximately 77 different bank and capital sources were eventually- . .. 

approached on behalf of BarclayPamcorp. Officers of BarclayPamcorp, inchding Reinbold, 

Kelley and Simon, knew that the companies were in dire financial condition and that operations 

would have to cease unless additional revenue or a line of credit was obtained. These facts were 

concealed ffom any Fund representative. SH&E either failed to discover these facts or concealed 

them from the other representatives acting on behalf of the Fund. 
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58. 

In 1993 representatives of BarclayRamcorp, including but not Iimited to Kelley, 

continued to misrepresent to the representatives acting on behalf of the Fund the companies' 

financial condition. In late January 1993, Kelley represented to Treasury for the benefit of the 

Fund that Pamcorp had deals with three customers and that each had agreed to place an aircraft 

with Pamcorp when it opened. At a meeting between the State representatives acting on behalf 

of the Fund and Pamcorp on February 11,1993, those acting on behalf of Pamcorp 

misrepresented that Pamcorp shareholders had invested $8 million of capital to date and would 

invest $1 1 million by July 15, 1993. 

59. , 

By early February 1993, Pamcorp began to approach Treasury about a standby agreement 

from the Fund to back up a working capital line of credit from a commercial bank. After all 

other financing avenues that BarclayPamcorp tried failed, BarclayPamcorp approached 

Treasury and requested that Treasury obtain authority for the Fund to provide a standby 

ageement so that commercial banks would provide a $15 million credit line. S H E  was asked 

to review the proposal on behalf of the Fund. 

60. \ .-. 

In approximately March 1993, BarclayRamcorp contacted SH&E to set up a meeting in 

Portland to discuss Pamcorp's need for financing. In a report sent to SH&E, Pamcorp 

acknowledged that since May 1992, it had met with the six major local commercial banks in 

Oregon and with over 15 money centers and international banks for the purpose of arranging a 

working capital line for operations. 
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. .  

61. 

On behalf of the Fund, S H E  met with Barclay/Pamcorp officers and senior 

management in early April 1993 to discuss several subjects concerning Pamcorp’s start-up 

activities, including: 

(a) Management’s assessment of current market conditions and the principal 

competition; 

(b) BarclayPamcorp’s then-current business and financial plan, inchdins detailed 

proforma financial projections; 

(c) 

projections; and 

Underlying assumptions and rationales made by Barclay/Pamcorp in its 

(d) 

SH&E was also to evaluate the key management personnel- 

Barclay/Pamcorp’s marketing and business development activities to date. 

62. 

SH&E completed its analysis on May 27, 1993. SH&E advised Treasury on behalf of the 

Fund, among other things, that Barclay/Pamcorp’s request for an additional $15 million in the 

form of an irrevocable line of credit represented a reasonable investment opportunity, assuming 

appropriate compensation terms and loan conditions. 

63. 

In early July 1993, Treasury, on behalf of the Fund, asked SH&E to eve.Jate how the 

Fund’s current investment in Pamcorp would be affected by the proposed $15 million working 

capital guaranty transaction. SH&E advised that: 
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(a) There would be very little impact on the Fund’s original investment by either course 

of action; and 

(b) The Fund’s original investment would only be affected if failure to provide the 

guaranty had one of three specified effects, including to threaten Pamcorp’s viability. SH&E 

concluded this was not the case. 

64. 

On July 15, 1993, BarclayPamcorp informed Treasury, acting on behalf of the Fund, that 

it intended to post cash for the security accounts required under the transactional documents and 

to submit a withdrawal for the final construction disbursement the next morning. Without the 

knowledge of any State representative acting on behalf of the Fund and contrary to the 

requirements of the transactional documents, BarclayPamcorp funded the security accounts 

from the final construction disbursement it received on July 20, 1993. 

65. 

On July 19,1993, SH&E sent Treasury, on behalf of the Fund, a summary o f  its review 

of BarclayPamcorp’s financing needs. BarclayPamcorp had approached Chase Bank with a 

proposal for a $25 to $30 million private placement Eom which BarclayPamcorp would 

purchase TIMCO, an existing aircraft maintenance facility in the South, and would obtain 

working capital for Pamcorp. 

- 

\ . Y  

66. 

Morgan Stanley, the most likely investor in the then-existing proposed transaction, was 

conducting due diligence on Pamcorp and noted that the company was undercapitalized and 

without an adequate cushion of liquidity. 
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67. 

In July 1993, SH&E concluded and recommended the following: 

(a) If the Fund made the additional investment, then Pamcorp would be adequately 

capitalized; 

(b) The Fund should agree to the TIMCO acquisition because it was a good strategy 

for Pamcorp, assuming Pamcorp was adequately capitalized; and 

(c) At the time Pamcorp needed $4 to $5 million in equity financing and $3 to S4 

million in debt financing to operate the Portland facility. 

SH&E failed to reasonably or adequately assess and inform Treasury on behalf of the 

Fund as to whether BarclayPamcorp was in fact sufficiently capitalized or as to the impact of the 

companies’ undercapitalization on the Fund’s investment. 

68. 

On July 27, 1993, SH&E rendered an analysis and recommendations to the Fund in 

response to a request by Treasury to evaluate BarclayPamcorp’s most recent request (a guaranty 

of up to $1 0 million for a period of less than one year in exchange for a leasehold right in 

TIMCO). SH&E’s conclusions and recommendations included the folloWing: 

(a) A recommendation that the Fund proceed with further negotiations and a- 1 - 
conclusion that the proposal had the potential to provide an excellent return to the Fund at 

reasonable risk, and also to reduce the risk and to increase its return on the existing Hangar 

Facility investment; 

(b) A conclusion that a security interest in the TIMCO Hangar would provide 
adequate and reasonable collateral for the Fund’s investment even thou, oh the true value of the 

MARJCOWlTt. HERBOLD. 
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(c) A conclusion that the Barclay/Pamcorp shareholders had committed 

approximately $1 1 million to date to capitalize Pamcorp. 

SH&E’s recommendations were “prepared for the exclusive use of the [Fund].” 

69. 

At the OIC meeting on July 28,1993, Treasury posed to OIC the proposal that the Fund 

guarant~’ a $10 million loan in the event a major bank with which BarclayPamcorp was 

negotiating agreed to loan BarclayPamcorp the money. OIC instructed Treasury to continue 

negotiations on behalf of the Fund but if the equity infbion did not occur, OIC would not likely 

allow any additional investment of the Fund’s monies. 

70. 

On July 29, 1993, Barclay/Pamcorp reported to SH&E, which in turn reported to 

Treasury acting on behalf of the Fund, that Pamcorp would be working out final details of the 

tentative agreement with Morgan Stanley in the following week. Around the end of August 

1993, Pamcorp’s negotiations for financing with Morgan Stanley fell through. 

71. 

The Hangar Facility was substantially completed in the summer of 1993. 
. . v  

72. 

In early September 1993, Fletcher Wrisht, the general contractor, wrote to 

Barclay/Pamcorp stating that its July invoice was past due. BarclayPamcorp attempted to 

negotiate a deal with Fletcher Wright whereby BarclayRmcorp would pay Fletcher Wright 31 

million from the proceeds of the financial deal yet to be finalized with the Fund, and the balance 

within one year. 
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73. 

SH&E did not discover or if SH&E did discover, it did not inform any other 

representative acting on behdf of the Fund, that: 

(a) 

@) 

BarclayPamcorp had failed to timely pay the construction costs; or 

Fletcher Wright and BarclayPamcorp had attempted to negotiate a settlement 

using the Fund's monies. 

74. 

BarclayPamcorp met with Treasury acting on behalf of the Fund on September 12, 1993, 

to discuss the need for a quick infusion of cash and several financing alternatives, most of which 

involved the Fund's monies. BarclayPamcorp distorted the true nature of Morgan Stanley's 

rationale for not entering into the proposed financial transaction. 

75. 

BarclayPamcorp then requested assistance from the Treasury in developing a strategy to 

provide liquidity. On September 17, 1993, SH&E advised Treasury of the Fund's options. For 

the first time, SH&E recommended that the Fund deny the request for additional money and 

inform BarclayFamcorp that the Fund was prepared to take possession of the facility despite the 

loan exposure and losses, unless BarclayPamcorp could offer the Fund a proposal that would 

reduce the loan exposure, in which case the Fund would consider some limited, short-term bridge 

- 

, ." 

financing plan. 
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76. 

In approximately September 1993, Treasury on behalf of the Fund asked SH&E to 

evaluate BarclayPamcorp's current request for $15 million and its proposed structure of the 

transaction, as well as other possible financing structures. 

77. 

In an October 13,1993 report on behalf of the Fund SH&E would not recommend that 

the Fund make the $15 million investment as requested by Pamcorp. SH&E recommended the 

Fund consider investing a lesser mount if the investment could be structured to reduce the 

Fund's risk exposure. 

78. 

One week later, in its final report dated October 20, 1993, SH&E made a completely 

different recommendation. SH&E recommended that the Fund make the S 15 million equity 

investment in Pamcorp as proposed by BarclayPamcorp. In addition, SH&E recommended that 

the Fund pay all outstanding construction obligations and provide working capital. These 

recommendations were rejected by the Treasury acting ~ on behalf of the Fund. 

79. 
, ." 

BarclayPamcorp went out ofbusiness in October 1993. At that t h e ,  BarclayPmcorp 

left millions of dollars in debts. 

80. 

In November 1993, Fletcher Wright and other subcontractors filed lawsuits to  foreclose 

on liens and to recover the amounts due based on various legal theories. Pursuant to  the 

transaction documents and to prevent a default thereunder, the State settled the construction lien 
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. .  160. 

On January 21, 1994, the Fund sent Pamcorp notice that the Basic Rent was owing. 

161. 

Pamcorp failed to make the payments required under the Sublease and is therefore in 

breach of its contractual obligation owing to the Fund under the Sublease. 

162. 

’ Pamcorp’s breach has caused the Fund damages totaling $1 1,086,966 as of May 15, 

1997. 

SHAREHOLDERS OF PAiMCORP A t D  PAMCORP HOLDINGS 

Seventh Claim For Relief 

(Shareholder Liability for Debts of Pamcorp Holdings and Pamcorp) 
(Count One - Piercing the Corporate Veil of Pamcorp) 

163. 

Plaintiff realleges and hereby incorporates by reference - all of the allegations set forth 

above. \ w 

164. 

Pamcorp was under the actual control of shareholder Pamcorp Holdings. Pamcorp 

Holdings owned 95 percent of the shares of Pamcorp. Reinbold, Simon, and Kelley collectively 

owned 100 percent of the Class A stock of Pamcorp Holdings. In turn, the three collectively 

made up the Board of Directors. Each was a key officer. Each managed the company’s day-to- 

day operations. Each was an authorized signer for the corporate checks and had access to the 

59 THIRD AMENDED COMPLAINT 
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corporate finances. Reinbald, Simon, and Kelley worked in concert, as one, in rnakhg corporate 

decisions. Through them, Pamcorp Holdings had complete control over officer and director 

decisions, as well as shareholder decisions, for Pamcorp. 

165. 

Reinbold, Simon,’md Kelley and Pamcorp Holdings exercised improper conduct by 

inadequately capitalizing Pamcorp. Pamcorp was not adequately capitalized when the 

corporation was initially formed in 1991, or in May 1992, when it was reincorporated as a C- 

corporation. At the time of the closing ofthe transaction in June 1992, when Pamcorp undertook 

legal obligations to pay substantial rents to the Port and substantial fees to the State, Pamcorp 
was grossly undercapitalized. Pamcorp continued to be undercapitalized in July 199” J when it 

took over operations at the final completion of the Hangar Facility, and it remained 

undercapitalized until it ceased doing business. 

. .  166. 

Reinbold, Simon and Kelley and Pamcorp Holdings never cured Pamcorp’s gross 

undercapitalization. . 

167. 
, .“ 

By undercapitalizing Pamcorp, Reinbold, Kelley, Simon, and Pmcorp Holdings never 

maintained sufficient assets to cover Pamcorp’s current or potential liabilities to the Fund. Given 

the nature of its business, attendant risks of this enterprise, and normal operating costs associated 

with its business, Pamcorp Holdings failed to adequately capitalize Pamcorp to satisfy 

Pamcorp’s reasonably anticipated liabilities. 

. -.. -. 
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. .  168. 

e 

Reinbold, Simon, and Kelley made very little unrestricted investment in the companies. 

The money they put into the companies was in the form of loans that were repaid following the 

closing of the transaction, with interest, in an amount totaling $1,072,845.15. Also, 

approximately $1.43 million of the Bond proceeds went to "Professional Fees" which included 

"loan repayments" and $133,004 in employee loans. 

169. 

As aresult of the actual control and improper conduct exhibited by Reinbold, Simon, and 

Kelley and Pamcorp Holdings, Pamcorp is unable to pay its corporate obligations to  the Fund. 

There is no adequate and available remedy to repay the Fund's losses other than piercing 

Pamcorp's corporate veil. 

170. 

Reinbold, Simon, and Kelley "milked" Pamcorp's assets. Pamcorp paid out: 

(a) 

(b) 

Approximately $1,285,695.79 in "Professional Fees" through October 32, 1993; 

$1,072,845.1 5 in "shareholder loan repayments" in June 1992; and 

(c) Approximately $133,004 in "Employee loans." 

171 
\ . "  

Reinbold used $661,496.00 of the Bond proceeds to purchase a personal residence. 

172. 

As a result of the actual control and improper conduct exhibited by Reinbold, Simon, 

Kelley and Pamcorp Holdings, Pamcorp is unable to pay its corporate obligations to the Fund. 
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There is no other adequate and available remedy to repair the Fund’s injury other than piercing 

Pamcorp’s corporate veil to hold its shareholders responsible for its debt to the Fund. 

(Count Two - Piercing the Corporate Veil of Pamcorp Holdings) 

173. 

Shareholders Reinbold, Simon, and Kelly had actual contro1 over Pmcorp Holdings. 

Reinbold, Simon, and Kelley were the only directors and executive officers of Pamcorp 

Holdings. They had complete control over officer and director decisions. By collectiveIy 

owning 100 percent of the Class A stock and 98.08 percent of Class B stock, they had control 

over shareholder decisions. 

174. 

Reinbold, Simon, and Kelley engaged in improper conduct in exercising control over 

Pamcorp Holdings by undercapitalizing the corporation. Pamcorp Holdings had no cash flow. 

As shareholders of Pamcorp Holdings, Reinbold, Simon, and Kelley did not invest sufficient 

unrestricted capital into the corporation reasonably sufficient for its expected business. Pamcorp 

Holdings was relying on Pamcorp to generate Pamcorp Holding’s _ .  cash flow. 

175. 

Pamcorp Holdings was obligated to provide up to 51 1,000,000 of capitalization to 
, ..+ 

Pamcorp as needed pursuant to Section 9.1.2.2 of the Ground Lease, a transaction document. 

The failure of Reinbold, Simon, and KeIley to adequately capitalize Pamcorp Holdings 

concomitantly caused it to be unable to cover its contractually obligated liabilities. 
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176. 

Pamcorp Holdings did not have assets sufficient to cover its reasonably anticipated 

potential liabilities to the Fund. As a result of their improper conduct, Reinbold, Simon, and 

Kelley caused the Fund to be unable to obtain an adequate remedy against Pmcorp Holdings. 

177. 

Reinbold, Kelley, and Simon should be liable to the Fund for the darnages caused by the 

breaches of Pamcorp, as alleged above. 

WHEREFORE, plaintiff prays for judgment as follows: 

1. On its Claims for Relief against SH&E, for a money judgment of $75 million. 

plus prejudgment interest on $18,413,605 (to be amended to reflect additional losses incurred as 

of trial); 

2. On its Claim for Relief against Pamcorp. for a money jud,ment of at least: 

(a) 

2% on count one; 

(b) 

(c) 

$1 1,086,966 through May 15, 1997 plus interest at the rate of prime plus 

$2,663,646 through May 15,1997 plus interest on count two; 

$7,500,482 through May 15,1997 on count three (without duplication of 

% 

'. . w 

subsection (a)) with interest on $2,529,719 of that amount; andor 

(d) $1 1,086,966 through May 15,1997 on count four 

'(all to be amended to reflect additional losses incurred through trial and projected future losses); 

On its Claim for Relief against Reinbold, Simon, Kelley and Pamcorp Holdings. 3. 

for a money judgment equal to those amounts owin, u from Pamcorp; 

63 THIRD AMENDED COMPLAINT 
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4. On its Claim for Relief against Reinbold, Simon and Kelley, for 3 money 

judgment equal to those amounts owing &om Pamcorp Holding; 

5. For its costs and disbursements incurred herein; 

6. 

DATED this c d a y  of November, 1997. 

For such fiu-ther relief as the court finds just and equitable. 
2 r,. - 

Respectfully submitted, 

HARDYMYERS 
Attorney General 

I .  
: , -*, ( .  I c - - 

David B. Markowik, OSB #74204 
Lisa A. Kaner, OSB #58137 
Hollis K. McMilan, OSB #76019 
Heidi D. Robinson, OSB #93411 
Vivian iMe-Hae Lee, OSB X95481 
Special Assistant Attorneys General. 

on behalf of Plaintiff 

Trial A4ttorney: David B. Markowitz 

64 THIRD AMENDED COMPLAINT 

~ 1 . . _.. 

, ... 

MARKOWITG HERBOLD. 
GLADE & MEHLHAF. P.C. 

SPECIAL ASSIsFAb7 
AlTORNEY G E N E W L  

121 1 SW FIFTH AVEMJE, l3000 
pOR"D. OREGON 972-3750 
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7 RECE N E D  
SEP 2 -5 1998 

'MARKOWITZ, HEhbuLD, 
GLADE & MEHLHAi, P.C. 

M ?HI2 CIRCUIT COURT OF THE STATE OF OREGON 

FOR THE COUNTY OF M U L T N O W  

OREGON PUBLIC EMPLOYES' ) 
RETlREMENT BOARD, as trustee, on behalf of)  the OREGON PUBLIC EMPLOYES' ) Case No. 9610-08259 
RETIREMENTFUND, 

) DEFENDANTMICHAELT. 

) SUMMARYJUDGMENT 
Plaintiff, ) REINBOLD'S MOTION FOR 

V. I 
) (Oral Argument Requested: 

SIMAT, HELLIESEN & EICHNER, a ) Hearing: October 28,1998 
New York corporation; PAMCORP ) Time: 900a.m. 
HOLDINGS, INC., an Oregon corporation; ) 

CORPORATION (aka PAMCORP), an Oregon ) 

Assigned Judge: William J. Keys) 
PACIFIC AIRCRAFT MAINTENANCE 1 
corporation; MICHAEL T. REMOLD; 1 
DAVID J. SIMON, and KEN" E. 1 
KELLEY, 1 .  

Defendants. ) 

% 

Pursuant to ORCP 47B, Defendant Michael T. Reinbold moves the Court for 

summary judgment in his favor on the Seventh Claim for Relief in Plaintiffs Third A&ende'd 

Complaint, because there is no genuine issue as to any material fact and Defendbnt Reinbold is 

entitled to judgment as a matter of law, Defendant Reinbold requests oral argument and that official 

court reporthg services be made available. 

In support of this motion, Defendant Reinbold relies upon the accompanying 

Memorandum, the Affidavit of David S. Aman and supporting exhibits, and the - documents on file in 

this case. 

Page 1 - DEFENDANT MICHAEL T. REINBOLD'S MOTION FOR SUMMARY JUDGMENT 
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DATED this 25th day of September, 1998. 

M. CHAMBERLAIN, OSB NO. 85169 

Of Attorneys for Defendant Michael T. Reinbold 
007494/oooO2/1%030 vO1 

Page 2 - DEFENDANT MICHAEL T. REINBOLD'S MOTION FOR SUMMARY JUDGMENT 
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IN THE CIRCUIT COURT O F  THE STATE OF OREGON 

FOR THE COUNTY OF MULTNOMAH 

OREGON PUBLIC EMPLOYES' 
RETIREMENT BOARD, as trustee, 
on behalf of the OREGON PUBLIC) 
EMPLOYES' RETIREMENT m, 

) 
Plaint iff , 

V .  ) No. 9610-08259 

) A?? A107124 
SIMAT, HELLIESEN & EI-R, a 
Delaware corporation; PAMCORP ) 
HOLDINGS, INC., an Oregon ) PROCEEDINGS 

TRANSCRIPT OF 

corporation; PACIFIC AIRCRAFT 

PAMcORP) , an Oregon 
corporation; MICHAEL T. 
REINBOLD; DAVID J. SIMON; and 
KENNETH E. KELLEY; 

MAINTENANCE CORPORATION (aka VOLUME 1 
1 
1 

1 
1 

Defendants. 

. .  
W S C R I P T  OF PROCEEDINGS 

_ :  . ..., 

BE IT REMEMBERED That the above-entitled 

matter came on regularly for hearing before the 

Honorable William J. Keys, Judge of the Circuit Court 

of the County of Multnomah, State of Oregon, on 

Monday, the 9th day of November, 1990, at the 

Multnomah County Courthouse, in Portland, Multnomah 

- 

County, Oregon. 
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2 

Mr. --wid B. Markowitz, Ms. Lisa A. Kaner, 
M r .  Hollis IC. McMilan and Ms. Christine T. 
Herrick, 
Special Assistant Attorney Generals, 
Appearing in behalf of the Plainti'ffs; 

Mr. Joseph C. Arellano, Attorney At .Law, 
Appearing on behalf of David J. Simon; 

Ms. Jeanne M. Chamberlain and Mr. David Amon, 
Attorneys At Law, 
Appearing in behalf of Michael T. Reinbold. 

_ I  ..... 

. - "  
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THE COURT: If nobody has anything 

startling they want to tell me, I'll go through 

this whole thing rather than simply telling you 

the decisions because it will have some impact 

theoretically on what we'll do later at the 

trial. 
. 

T h i s  is a request to pierce the 

corporate veil for various theories. 

want to address is fraud. 

Meiling, 2 8 0  Or. 665 for the elements of fraud. 

Once I did that, which I'm s o r r y  to say was after 

our hearing, I began to get a sense of where my 

problems were with this case. 

The first I 

I looked at Gardner v. 

I think the Austin report ~ 

leaves open %he question as to representation. 

don't particularly find there was a fiduciary 

duty:. 

that was action which arguably creates a duty to 

correct it. 

at least 

I 
.. - *  

But I think that given the Austin report 

Now, as to who made the representation, 

I think Kelley's statement plus the claim of 

actual receipt creates a fact situation there. I 

got the various letters and comments from people, 

and I think there is sufficient evidence for 

there to be a fact question. I don't think it's 
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8 

2 X - t  
&.bad and these people knew, how about the rest 

of the people at the State? 

important factor. Bottom line: I've got serious 

questions about reasonable right to rely. 

And that's a pretty 

But in my judgement, as soon as you 

insert reasonableness or negligence as the 

standard, I believe that automatically creates a 

fact question, okay?. Once I finally figured that 

out, my primary problem with the fraud claim as a 

basis €or piercing the corporate veil is the 

reasonableness of reliance, which I was babbling 

about at our last hearing. 

what the elements were, I had my problem. 

folks have other problems, and I know I'll hear 

&out it at trial, but that's where I have my 

problem. 

Once I sorted out 

YOU 

~ 

I think that's a fact question. 

Okay. Undercapitalized. I went and 

read Klokke and the Law Review article and that 

sort of thing. 

undercapitalization case. 

relating to the source of that capital, which 

comes up under the fraud claim. 

I do not see this as an 

I see this as a case 

The parties negotiated the amount Of 

capitalization. And maybe there's a theory of 

piercing the corporate veil f o r  the source Of 

i , " 
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capitalization. But it seems to me that if the 

parties don't make that part of their contract, 

I'm disinclined to get into it in that area. 

I think the problem in this case is 

that somebody led the State down the garden path, 

and the State kind of willingly went down the 

garden path. 

undercapitalization issue, and the parties agreed 

on it. 

. 
But I'don't think it's an 

We know f r o m  the Law Review article 

that there's a tendency, without more, to not get 

too far into undercapitalization cases even in 

most contract claims when that's the only issue 

because the parties could have checked it out. 

In this case, the parties not only could have 

checked it out, they defined it. 

met it. 

These people 

How they met it is another question. 

And I guess we could say we wanted to 

start a corollary rule f o r  piercing the corporate 

veil as to the sources of undercapitalization, 

but I don't think so. 

even given the nature of this transaction, 

the courts are going to be real hard-pressed 

to say that's undercapitalization. 

I think $11 million, 

But given the amount of capitalization 
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10 

and given the source of that capitalization, and 

given the problems that that source of 

capitalization places on later getting a bridge 

loan which is crucial to the enterprise, then the 

whole milking and self-dealing issue comes up. 

NOW, I think it's clearly a fact 

question about the reasonability of salaries and 

expenses. 1'11 get-to that. And I think the 

distributions, given the source of 

capitalization, make it even more difficult to 

get the bridge loan. 

my mind that really makes this difficult for the 

defendants to get a summary judgment. 

I mean, that's the issue in 

MR. ARELLANO: Your Honor, ... when you 

said "d.Lstributions, I' what are you ref erring to? 

Are you talking about salary and compensation? \ ." 

THE COURT: I'm talking about salaries, 

compensation and the repayment of loans. 

Now, I'm not sure that there is a solid 

rule here, but I can tell you some of the things 

that I seem to be hearing from the cases that 

make this whole self-dealing issue a little more 

complex for the plaintiffs then would appear at 

I really think what's happening is 
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there are a whole bunch of rulings in these cases 

and it ended up with judges having some degree of 

discretion in determining whether to pierce or 

not. So you can have a dozen rulings, some of 

them inconsistent, and the net result is the 

judge looks at that menu of options. 

of the impression I ' m  getting f r o m  the cases I 

read about piercing .- 

. 
That's kind 

But some of the issues are -- I ' m  

talking now about repayment of loans. 

talking about taking assets without fair 

consideration. 

that. 

money to the corporation -- and you'll - 
Klokke the court distixmished what happened in 

Klokke from the shareholder loan situation, 

okay? 

They are 

A number of cases talk about 

And it seems to me if I actually loan 

recall in 

I'm not saying you can't have a milking 

claim for  paying valid loans if the corporation 

is sufficiently imperiled, but as I read the Law 

Review , article, I'm not sure it's a black and 

white situation or a light switch that is either 

on o r  off. 

would have far more piercing claims than we have 

now. I think you have to look at the total 

Because if that was the case, we 

, , T 
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12 

package, and this is one of the factors. 

And what I'm saying here on the issue 

of summary judgment is that when I am required to 

balance a number of factors and I am given wide 

discretion in balancing the relative importance 

of those factors, which is how I analyze my job 

in this area of the milking, as to the 

distributions I am not comfortable that I have 

enough data available to me. 

issue. 

It is not a clear 

So I think that's a jury question. 

Now on the issue of Simon's 

involvement. 

contrasting situation. 

article at Page 866, they talk about shareholders 

or a 5~oup of shareholders who control things 

versus a passive shareholder. 

about a 25 percent shareholder who was not 

involved in day-to-day operations not being - -  

Here again we've got a kind of a 

And in the Law Review 

Klokke then talks 

you're not going to pierce more than they 

. actually got. 

And so I've got a balancing situation 

here. 

Klokke and the Oregon Law Review article. 

same time, his five per cent, his age and his 

experience as contrasted with the other 

I've got Simon who is not passive as in 

At the 
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MR. MARKOWITZ: The issue is Itin8* 

where? If '*in" is Pamcorp -- 
THE COURT: What I'm trying to say is: 

The only evidence in the record we have so far, I 

think, is that it went -- . 
MS. IUiNER: The only evidence, Your 

Honor, in the record is a consolidated financial 

statement f o r  all of the companies. 

haven't done is shown it actually only went into 

PAMCORP. 

financial statement for all of the large group of 

What they 

They're relying on a consolidated 

companies. 

THE COU2T: What I ' m  trying to say is 

did it go into PAMCORP or some other 

corporation? 

other corporation? 

$11 million go into? 

Did it go into PAMeORP or some 

Whose bank accoUnt did the 

MR. -0: The question was asked, 

and the answer was PAMCORP, Your Honor. 

MS. CIIAMBERLAIN: There 'are three 

The first, they 
are correct, Peat Marwick's, the 

State's auditor. 

the record is deposition testimony of Mr.  Simon. 

The'third piece of evidence in the record, Your 

The second piece of evidence in 

, . .. 
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Honor, is deposition testimony of Mr. Murphy. 

A l l  of those, those three points, all represent 

the only evidence in the-record on this issue. 

They demonstrate that more than the contractual 

obligation went into PAMCO, the maintenance 

company. 

TEE COURT: PAMCO, the maintenance 

company, that's the one that will operate the 

facility? 

MS. CHAKEERLAIN: Correct. 

THE COURT: Are they wrong about what 

they just'said, that Murphy and Simon said it 

went in there? 

MS. m: Murphy said he had no 
information it didn't go in. 

information he had -- he was relying on PAMCOW'S 

people for information they gave. 

The only 

% . q  

He didn't 

audit their books. 

THE COURT: I know that. What I'm 

asking is: Was the only infomation from Murphy 

that it went in? Did he say anything other than 

it went in? 

MS. KABEX: He didn't know. In one of 

his reports we gave you, he said he's reporting 

to the State that -- 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SER-44 

2 0  

TKE COURT: Look, the question is: Do 

you have evidence in the record that it did not 

go in? 

MR. MARKOWITZ: Yes, Exhibit DD, which 

shows e distributions under all of the . 
companies reflect where the money went. 

isn't $11 million that could have been 

available for working capital fo r  PAMCOW at any 

given time. 

There 

If you simply look at the -- 
THE COURT: Here's what I'm trying to 

say: 

capitalization. 

and then I spend it on other things, it's not 

a function of undercapitalization. Still gets 

him in trouble, it's just a diffirent'headi3.g. 

We are talking about initial 

If I put $11 million in 

It's called milking, as I see it. \ ,-. 

So Exbibit DD doesn't help ma solve the 

initial question of whether it went in or not. 

It may still be the very issue that gets you the 

win in the case, but it's not 

under capitalization. 

, 

Now, so what I'm asking is: Do you 

have any evidence that it did not go into the 

entity PAMCORP and then have PAMCORP distribute 

it out to what turns out to be inappropriate 

i 
L.. 
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people? 

went in but then you did some bad things with 

it. 

That's your real position is, yeah, it 

But you're also telling me now it 

didn't go in in the first place. 

is: If that's the case, given what Murphy says 

What I'm saying 

and what Simon says that it went into Pamcorp, 

do you have contrary evidence on that issue? 

You've got evidence it was misdistributed 

afterwards, but that did3't go in. 

MR. MARKOWITZ: There's never been an 

audit to trace how much of the money flowed 

through each of the subsidiary corporations, in 

order to specifically test whether $11 million 

ever touched and was taken out of the PAMCORP 

operating company. 

.. 

THE COURT: Here's what I'm prepared to 

say: I'm prepared to say that, unless I hear 

something from you folks in very short order, 

that the only evidence in this record is that it 

went in. 

off the hook, it just is a problem under milking 

rather than undercapitalization. 

Now, that doesn't get the defendants 

That's where I see the case is right 

now unless you've got something. 1'11 give you 

, 

, - 1  
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until Friday if youlve got something startling. 

Otherwise, we are not talking about did they put 

enough money in, but what did they do with it 

after they put it in. Same deal, different 

titles. 

So undercapitalization, summary 

judgment on that issue is granted unless I hear 

something from the .plaintiffs . It doesn' t mean 

the very same issues don't come up under 

milking. 

Anything else that I missed? 

' m. -0: Your  Honor, I appreciate 

the effort you put into this. 

though, on the leaying open and pushing back the 

unending briefing of these issues: 

I am concerned, 

COURT: Here's what I'm really 

saying, okay? Here's what I'm thinking will 

happen from these folks: They are going to be 

hard pressed to get an audit between now and 

Friday. Do you want odds? I say the odds a r e  95 

per cent that this case is not going to be 

decided by me on an undercapitalization theory. 

All I'm really saying is, just given there may 

have been some confusion about what their 

obligation is, 1'11 give them one shot. If they 
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IN THE CIRCUIT COURT OF THE STATE OF OREGON 

FOR THE COUNTY OF MXLTNOMAH 

OREGON PUBLIC EMPLOYES’ 1 

RETIREMENT FUND, ) 

RETIREMENT BOARD, as trustee, on behalf o f )  the OREGON PUBLIC EMPLOYES’ ) Case No. 9610-08259 

> ORDER 
Plaintiff, j 

V. 

SIMAT, HELLIESEN & EIC”ER, a 
New York cornoration; PAMCOW ? - 1 ’  
HOLDINGS, &C., an Oregon corporation; 1 

CORPORATION (aka PAMCORP), an Oregon ) 

DAVID J. SIMON, and KENNETH E. 

PACIFIC AIRCRAFT MAZNTENA”E 1 
corporation; MICHAEL T. REINBOLD; ) 

KELLY, 

Defendants. ) 

Defendant Michael T. Reinbold’s Motion for Summary Judgment, defendant . Y  

David J. Simon’s Motion for Summary Judgment and Plaintiffs Motion to Amend Thi;d 

Amended Complaint were heard October 28, October 29 and November 9,1998. Plaintiff 

appeared through its counsel, David Markowitz, Lisa Kaner, Hollis McMilan and Christine 

Herrick. Defendant Simon appeared through his counsel, Joseph Arellano. Defendant 

Reinbold appeared thrbugh his counsel, Jeanne M. Chamberlain and David S. Aman. Based 

on the arguments of counsel and the pleadings filed herein, 

IT IS HEREBY ORDERED: 

1. Reinbold’s Motion for Summary Judgment on plaintiff’s claim to 

pierce the corporate veil based on inadequate capitalization is granted. 

Pagel -  ORDER 
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2. Simon’s Motion for Summary Jud,pent on plaintiffs claim to pierce 

the corporate veil based on inadequate capitalization is granted. 

3. Reinbold’s Motion for Summary Jud,ment on plaintiffs claim to 

pierce the corporate veil based on milking in the purchase of his personal residence is 

granted. 

4. Plaintiffs Motion to Amend to add a fraud claim is granted in part. 

Plaintiff may allege fraud based on provision of the Austin Company estimate to SH&E. 

Plaintiffs motion for leave to amend concerning additional allegations of fraud is denied. 

Trial to the Court of the following issues will commence December 7, 1998. 

1. Plaintiffs claim to pierce the corporate veil based on alleged 

misrepresentation in providing the Austin Company estimate to SH&E. 

2. Plaintiffs claim to pierce the corporate veil based on milking related 

to Reinbold and Simon’s receipt of allegedly excessive compensation. 

3. Plaintiffs claim to pierce the corporate veil based on milking related 

to “shareholder loan repayments.” 

4. Plaintiffs b u d  claim based on provision ..: of the Austin Company 

estimate to SH&E. 

DATED this 4 day of November, 1998. 
i . .. 

Submitted by: 

Jeanne M. Chamberlain, OSB No. 85 169 
Of Attorneys for Defendant Reinbold 

007491/00002/233640 vO1 

Page2- ORDER 
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IN THE COURT OF APPEALS OF THE STATE OF OREGON 

) 

) 

1 
) 
) 
) SIMAT, HELLIESEN & EICHNER, a 
) Delaware corporation; PAMCORP 

HOLDINGS, INC., an Oregon corporation; ) 
PACIFIC AIRCRAFT MAINTENANCE ) 
CORPORATION, an Oregon corporation, aka ) 

) Pamcorp; and KENNETH E. KELLEY, 
Defendants,) 

) 
1 
1 
1 
1 
) 

) 

OREGON PUBLIC EMPLOYEES' 
RETIREMENT BOARD, as trustee, on behalf) 
ofthe OREGON PUBLIC EMPLOYES' ) 
RETIREMENT FUND, 

- Plainti %Respondent -Cross- Appellant ,) 

V. 

and 

MICHAEL T. REINBOLD and DAVID J. 
SIMON, 

SIMAT, HELLIESEN & EICHNER, a 
Delaware corporation, 

) 

Defendants- Appellant s-Cross-Respondent s,) 

Third Party Plaintiff,) 

V. 

) 

) 

OREGON INVESTMENT COUNCIL; 
OREGON DEPARTMENT OF TREASURY; ) 
and OREGON DEPARTMENT OF 

) 
Third Party Defendants.) 

JUSTICE, 

SIMAT, HELLIESEN & EICHNER, a 
Delaware corporation, 
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What Judge Keys ruled pre-trial 

1 

What OPERF contends 

REPLY TO OPERF'S STATEMENT OF THE FACTS 
1. The fraud claim is limited to the Austin estimate. 

What is the fraud claim about? The parties disagree on that threshold issue. 

We said in our Opening brief that the fraud claim was limited to the Austin 

Company report. (Blue brief at 13 n 16.) That was because Judge Keys had so ruled. We 

relied on that ruling at trial. (See, e.g., ER 59 Tr 16.169-10; ER 88 Tr 23.49; ER 100, Tr 

23.99-100; Tr 7.30.) 

OPERF disagrees, insisting that the fraud claim includes much more that the 

Austin Company report. (Red brief at 4 1,53 .) Compare what Judge Keys and OPERF say 

I 

"On the fraud issue.. .the only thing 
we are going to be talking about is the Austin 
Company report.. ."(Tr Nov 9 at 24.) 

"[OPERF] may allege fraud based on 
provision of the Austin Company 
estimate.. .Plaintiff's motion for leave to 
amend concerning additional allegations of 
fiaud is denied. . . 'I  (See SER 48 in the Red 
brief.) 

"OPERF's case was not based solely 
on the Austin Company report." (Red brief 
at 41 .) 

"OPERF's case, it should be plain by 
now, was not based solely on the Austin 
Company Report." (Red brief at 53.) 

In our Opening brief we made this same point that Judge Keys had limited the 

fraud issue to the Austin estimate.' (Blue brief at 13 n 16.) OPERF's response is.. .nothing-- 

The reason Judge Keys did so was because OPERF waited until shortly before trial 
to amend its complaint to add a fraud claim. We objected to OPERF's motion to amend on 
the ground that it was too close to trial to add a major claim, and that it would require delay 
of the trial. (See, e.g., CR 357 and 363, Memoranda opposing motion to amend.) That was 
the basis for Judge Keys' ruling: 

1 

"On the fraud issue, to get this thing done on time, the only 
thing we are going to be talking about is the Austin Company report on fraud 
as a separate element. I'm satisfied that the likelihood of hrther delay in the 
case doesn't justify allowing an amendment at this time except on that limited 

(Footnote Continued) 

P 
L 

I" 
t; 
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- 
-no rebuttal, no argument, no explanation. OPERF just ignores what Judge Keys ruled--- 

even though it included a copy of his order in its Supplemental Excerpts (SER 48 lines 6-8, 

16-17.) OPERF doesn't assign that ruling as error,' it just pretends it doesn't exist. If OPERF 

had an argument why Judge Keys' ruling should be ignored, we can't respond to it because 

we don't know what it is. 

The Court should therefore be aware that large chunks of OPERF's brief 

overstep Judge Keys' ruling to argue some other basis for fraud other than the Austin 

estimate. Indeed, comparatively little of OPERF's fraud argument is about the Austin 

estimate, most of it is about something else outside the scope of the case. One major theme 

of OPERF's brief, for example, is that defendants supposedly misrepresented how much they 

were going to invest in the venture. Another is that defendants made various 

misrepresentations after closing. And there are still others. (See, e.g., Red brief at 13-14, 17- 

18,22,26-30,31-32,41-43,49-50,53-54, 58 . )  

This creates a tactical problem for us in writing this brief. Should we refute 

these other irrelevant accusations of fraud that constitute such a prominent part of OPERF's 

brief? If we don't, we run the risk that OPERF's inaccurate3 account of them may affect the 

Court's perception of defendants, may color the Court's view of the facts that are relevant, at 

least unconsciously. We nevertheless choose not to lengthen this brief by the 15 pages or so 

-~ ~ 

issue. I think the defendants have sufficient time to be ready for trial on that 
limited issue . ..I' (Tr 9 Nov at 24,) 

' OPERF does assign error to a different part of that order granting summary 
judgment. (SER 48 lines 1-2, Red brief at 83 et seq.; see below at p. 37.) 

Here is just one indication that OPERF's account is inaccurate. OPERF declares 
that defendants were "serial prevaricators" who misrepresented all sorts of facts. (See, e.g., 
Red brief at 53.) This is contradicted by Judge Keys' finding that defendants were unwilling 
to lie. (See, e.g., ER 113-114 Tr 23.152-153.) 



3 ' ,  1 ,  

it would take to correct OPERF's inaccurate account of irrelevant facts, and will trust instead 

to the Court's alertness. 

2. The oral findings of fact should be respected. 

How should this Court treat Judge Keys' oral findings of fact? That is a 

second threshold issue that the parties disagree about. Our respective positions, however, are 

the opposite of what one might expect from an appellant and a respondent. 

Although we lost below, we contend that the oral findings are controlling, 

apart from the few that we have explicitly challenged on one ground or another. We 

therefore relied on the oral findings in writing our statement of facts. (See Blue brief at 5.) 

Although OPERF prevailed below, it rejects the oral findings, and criticizes 

our use of them in our statement of facts! OPERF refuses even to dignifjl them as 

"findings," and dismisses them under cover of various epithets--- "judicial colloquy," "fluid 

impressions of the evidence," "revolving  reflection^,"^ "judicial commentary," "discursive 

commentary," etc. (See, e.g., Red brief at 9, 11,35.) 

As a result, the statement of facts in OPERF's brief runs contrary to Judge 

Keys' view of the facts as expressed in his oral findings. (See, e.g., Red brief at 12.) That 

makes for considerable differences between our statement of facts and OPERF's. A good 

example is the important factual dispute about the first meeting between defendants and 

Murphy---did defendants misrepresent the cost of construction at that meeting?6 Defendants 

OPERF insists that none of the oral findings are actually "findings" that should be 
respected. According to OPERF, there was only one "finding," i.e. a written finding. (Red 
brief at 12.) 

OPERF implies that the oral findings may be disregarded because Judge Keys was 
often changing his mind. (Red brief at 1 1 .) That isn't so---notice that the Red brief doesn't 
identify any such instance. 

This meeting led to the Austin misrepresentation by Kelley. (See, e.g., Tr 7.89-90, 
7.172-73.) 
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said they did not, and Judge Keys believed them, thereby rejecting a centerpiece of OPERF's 

fraud claim. We wrote our brief accordingly. (See Blue brief at 12.) OPERF, however, 

insists that defendants were guilty of this supposed misrepresentation, since it does not 

consider itself bound by Judge Keys' finding to the contrary. (See, e.g., the Red brief at 14, 

18,58.) This difference in attitude toward Judge Keys' findings makes our rival statements 

of fact so different that we cannot list all the discrepancies. 

Which side is right about whether Judge Keys' oral findings should be 

respected? The answer depends on whether Judge Keys intended them to be treated as 

findings of fact. The Supreme Court has held that it is the intent of the trial judge that 

counts: 

"Findings of fact can assume any form the trial court desires as long as 
the court's intent to accord to its statements the character of findings of fact 
can be determined * * *." 

Jewel1 v. Compton, 276 Or 103 1, 1033, 557 P2d 650 (1976), quoting Wells v. Davis, 258 Or 

93,480 P2d.699 (1971). 

So what was Judge Keys' intent? We think he intended his oral findings to be 

treated as findings of fact: 

"I'm making very specific findings here because I want . . . the 
appellate court to understand what my findings are.. ." 

(ER 96 Tr 23.82.) Then later: 

"THE COURT: . . .Does anybody have a factual finding they think I 
should be making on the record that is merited by the evidence? ' 

* * *  

MR. MARKOWITZ (for OPERF): . . .[A]re you asking about a factual 
finding now in contrast or in addition to what you've been saying for the last 
day? Some of the things you've already covered. I don't know if you need to 
talk about those now. 

"THE COURT: You can assume iflsaid it during the last two days, it 
stays the same unless I change it ...y ou can assume it's stillpart of the record. 

"MR. MARKOWITZ: You're not inviting us to reargue any of the 
points we've talked about? 
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"THE COURT: You can say, here's an issue the Court of Appeals will 
need a decision on for you to come to a conclusion, or we need this clearer on 
the record, and I'll do it. Z think1 covered most of the factualfindings about 
this case as we'vegone along ..." (ER 120 Tr 23.178-179.) 

OPERF acknowledges that this is what Judge Keys said, but nevertheless 

disparages it as "not the stuff of Rule 62 A findings.. .not the actions of a judge who intended 

to make findings of fact." (Red brief at 37.) OPERF doesn't explain, however, what Judge 

Keys meant by repeating three times that his findings were for "the record.'' OPERF doesn't 

explain why Judge Keys mentioned the role his findings wouId play in this Court on appeal. 

Nor does it explain why Judge Keys say, apropos of another one of his oral findings" "I've 

intentionally done it that way . . . so when the Court of Appeals looks at this . . . [Elither they 

think that . . .my analysis of the evidence constitutes materiality or it doesn't.. ." (ER 12 1 Tr 

23.181 .) 

Notice that OPERF's attack on the findings never gets further than disparaging 

generalizations. We identified a number of specific findings as important in our Opening 

brief, and OPERF fails to come to grips with any particular one. If Judge Keys said, "let this 

be a finding," OPERF doesn't even mention it, let alone explain why it can't be. (Blue brief 

at 26.) So also for all the other findings that we relied on in our Opening brief.7 

Although OPERF disparages the oral findings now, its position at trial was the 

opposite. Notice that it was OPERF counsel in the quotation above who suggested to Judge 

Keys that he need not repeat his earlier "factual findings." Now, however, OPERF reverses 

Only once does the Red brief deal with specifics. It pounces on the one occasion 
where Judge Keys said, 'These are my ruminations." It generalizes that that word applies to 
everything else that he said. (Red brief at 10; ER 103 Tr 23.1 10.) 

This is not a valid generalization. The context in which Judge Keys spoke of 
"ruminations" on this occasion was different. He was inviting counsel to argue fbrther on a 
particular issue because, he said, he had not yet made up his mind on that issue. (ER 103 
Tr.23.110.) That he was still ruminating about one issue at one time doesn't mean he never 
made up his mind about any other issue. 
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course and contends that those findings are worthless because they weren't repeated in 

writing. 

At trial OPERF counsel himself also requested a series of "findings" on 

various other factual issues: 

"MR. MARKOWITZ: Your Honor, starting with findings on the 
milking, we would request a specific finding that.. .. 

... 
"MR. MARKOWITZ: I don't think the Court has expressed a factual 

finding on the issue of whether Mr. Simon acquiesced.. . 

... 

"MR. MARKOWITZ: On damages on the milking, we would like a 
finding that. . . 

... 

"MR. MARKOWITZ: We would also like a finding to the extent that 
you find improper conduct. . . 

"MR. MARKOWITZ: One extremely important set of findings is 
described in the Amfuc case.. . 

... 
"MR. MARKOWITZ: Thank you. I think everything else we would 

want would be conclusions that would follow after we hear the Court's 
opinion tomorrow on the law." 

(ER 120-122 Tr 23.178-185.) 

"factual findings"---that was the phrase OPERF used at the time to refer to them. Now, 

however, OPERF contends that none of these wok really "findings" after all, that the only 

true "finding" was one that appeared in writing months later in the judgment. (Red brief at 

In other words, OPERF asked for (and partly obtained) a number of additional 

12,37.) 

According to OPERF's current argument, findings must be reduced to writing 

to be valid. (Red brief at 36-37.) That isn't so. As stated in Jewel1 and Wells above, 
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findings may be in "any form the trial court desires." Oral findings of fact are common in 

Oregon trial courts, and are respected by the appellate  court^.^ See, e.g., Naito v. Naito, 178 

Or App I ,  35 P3d 1068 (2001) ("the trial court' made extensive oral findings of fact"-); 

Hunter v. Farmers Ins. Co., 135 Or App 125, 132, 898 P2d 201 (1995) ("Although it is not 

clear from the sparse written findings, the trial court's ora1 findings issued from the bench 

make clear the basis for its decision"); Hack Bull Enterpvises, Inc. v. Hall, 107 Or App 754, 

756-57,813 P2d 571 (1991) ("In its oral findings, the trial court held.. .[W]e are bound by its 

findings"); Slocum v. Leffler, 272 Or 700, 701,538 P2d 906 (1975) ("In oral findings.. .the 

trial court also found.. .Upon our [de novo] review of the record, we agree"). 

The difference between "oral" and "written" findings is illusory at least in 

part. After all, Judge Keys "oral" findings are in writing. They are found in a verbatim 

written transcript that was reviewed for accuracy by both sides and certified by the trial court. 

The written transcript is just as much a part of the appellate record as the other written papers 

filed with the clerk. 

The cases cited and relied upon by OPERF do not hold to the contrary. (Red 

brief at 34-37). Most of those cases address a different situation where a trial judge makes an 

oral comment favoring one side, then changes his mind and issues written findings of fact in 

favor of the other. When the losing party tries to take advantage of the earlier superseded 

remark, the courts hold that the written findings cannot be impeached by a prior oral 

And in federal trial courts as well. The corresponding federal rule was amended in 
1983 to declare explicitly that it "will be sufficient if the findings of fact.. .are stated orally." 
Fed. R. Civ. P. 52A; 9A Wright and Miller, Federal Practice and Procedure (1995) 8 257 1 at 
477 n 4. This amendment was intended to endorse an existing custom "that had been highly 
utilized." Id., 0 2580 at 551-552. 

It was Judge Keys, as in our case. 
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comment to the contrary. lo This result is consistent with what we contend is the controlling 

principle, i.e. that the trial judge's intent should be respected. Jewell, Wells, supra, After all, 

when a trial judge issues written findings that come down on one side of an issue, his or her 

intent to supplant any prior oral remark to the contrary is made evident.'' 

Judge Keys' oral findings are the findings in this case---there are no later 

written findings to contradict them. They should be respected on appellate review. 

3. Defendants had no duty to disclose the cost of construction. 

OPERF attacks defendants for failing to disclose the cost of construction and 

the resulting profit on the transaction, for taking steps to keep that information confidential. 

(See, e.g., Red brief at 25,60-61.) But defendants had no duty to disclose this information to 

OPERF, given that this was an arms-length transaction. (See Blue brief at 1 1 .) The 

contractor you hire to build your warehouse, for example, has no duty to disclose to you how 

much profit he or she is making on the transaction, nor does Nordstroms have a duty to 

volunteer how much it paid for the shirt that it sells you for $50. If defendants made a 

materia1 misrepresentation to OPERF, they may have had a duty to correct it, but otherwise 

"Souse Bros. Ocean Towing Co., Inc. v. Gunderson, Znc., 265 Or 568,576,510 P2d 
541 (1973) (when judge made written finding that plaintiff was at fault, that written finding 
could not be impeached by previous oral remark to the contrary); Kallstrom v. Kallstrom, 265 
Or 48 1,484, 509 P2d 1 195 (1  973) ("offhand remarks" that plaintiff should prevail did not 
overcome judge's later written findings and judgment for defendant); Hendrickson v. Carson, 
69 Or App 482,486, 685 P2d 1026 (1984) (trial judge corrected his "oral misconception" in 
his written findings). Cf: Montgomery v. Wadsworth Plumbing, 278 Or 455,458,459-60,564 
P2d 703 (1 977) (judge merely commented orally that defendant expected a certain profit; 
written findings for plaintiff unaffected thereby). 

' I  There were two other cases that OPERF cited for its argument. In both of them, 
this Court looked to the record in each case to determine whether certain remarks by the trial 
judge were intended as findings of fact. Samuels v. Key Title Co., 63 Or App 627,63 1,665 
P2d 632 (1983) ("We are unable to find any judicial intent to make special findings"); 
A. v. A. ,  15 Or App 353,356-57,514 P2d 358 (1973) ("An examination of the record shows 
that the [alleged findings] are not findings at all.") What the record showed in those 
particular cases has no bearing on what the record shows in our particular case. 
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there was nothing wrong in trying to keep their cost information to themselves. If OPERF 

had really wanted that cost information it could have insisted on it as part of the deal, but, as 

Judge Keys observed, it didn't. (ER 103, Tr 23.1 10.) And as it turned out, that information 

was made available to OPERF anyway, i.e. in the Lease. (See Blue brief at 24.) 
4. "Facts" that aren't so. 

There are a number of these, both relevant and irrelevant. For example, 

OPERF asserts that there would be no money in the bank as working capital when the 

venture opened its doors. (Red brief at 25.) If the Court looks at the transcript that OPERF 

cites for this supposed fact, it can verifi that it says nothing of the sort. (Cf: Red brief at 25, 

Tr 10.25-27.) The Court should be wary of statements of supposed fact that are not backed 

up by the record. 

FIRST AND SECOND ASSIGNMENTS OF ERROR - REPLY IN SUPPORT 
1. OPERF hasn't attempted to refute the argument that we made. 

In our Opening brief our first argument was three pages long. OPERF's 

response to that argument is 20 pages long. (Blue brief at 27-29, Red brief at 31-50.) Ye 

within those 20 pages OPERF doesn't refute the argument that we made. It doesn't really try 

to refute it. 

To make it easier to understand our point, here is a summary of that first 

argument: (A) the misrepresentation that underlay the fraud claim consisted of sending the 

Austin estimate to Murphy and implying that it was the best estimate of the anticipated cost 

of construction as of that mornent.I2 (See Blue brief at 13 nl6,27-29.) (B) But it wasn't 

Reinbold who made this misrepresentation, neither did he know about it or conspire in it, 

according to Judge Keys' findings. (See Blue brief at 13-14, 19.) (C) Reinbold was 

l 2  As for OPERF's argument that the fraud claim extends to more than the Austin 
estimate, see p. I above. 
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nevertheless held liable for it because (D) He supposedly discovered later that the 

misrepresentation had been made and took advantage of it. (E) There is no evidence to 

support this finding. (See Blue brief at 19,27-29.) 

Our assertion that there is no evidence to support finding (D) isn't really 

challenged by OPERF. Nowhere does the Red brief identifjl any evidence that Reinbold ever 

found out that the Austin estimate had been turned over to Murphy or anyone else. 

OPERF's brief more or less admits this, and substitutes a fallback argument to 

replace the unsupported finding: 

"If Reinbold did not see these numbers in the initial report [i.e., the 
numbers that Murphy took from the Austin estimate], a factfinder reasonably 
could conclude that he had to have seen figures substantially identical to these 
in the draft offering memorandum that he helped prepare later on." (Red brief 
at 43.) 

In other words, OPERF concedes there is no evidence that Reinbold ever saw 

the reference to the Austin estimate "in the initial report.'' 

That means, however, that Reinbold never saw a reference to the Austin 

estimate in anything. It was only in that "initial report" that the Austin estimate was ever 

mentioned. (See ER 146-1 49 for those references.) No one ever again referred to the Austin 

estimate in the 15 months that elapsed before the transaction closed. We so asserted in our 

Opening brief, and OPERF hasn't identified any evidence to the contrary. (Blue brief at 17.) 

What about OPERF's fallback argument in the quotation above? According to 

that fallback argument, it doesn't matter that Reinbold never saw that sole reference to the 

Austin estimate. That's because "a factfinder reasonably could conclude that [Reinbold] had 

to have seen figures substantially identical to these in the draft offering memorandum" that 

he helped prepare later on."'3 

l 3  OPERF is referring to a sentence that appeared in the draft-offering memorandum 
that circulated a year or so later. This sentence---written by Murphy, OPERF's consultant--- 
(Footnote Continued) 



What OPERF means is this: Even if Reinbold didn't know that the Austin 

estimate had been given to Murphy, nor what KeIley said to Murphy about it---Reinbold at 

least knew that Murphy was mistaken in thinking that the construction cost was about $40 

million. 

This is a red herring. It may be true, but it is irrelevant. Several of the 

essential elements of fraud have vanished as OPERF retreats to this fallback argument. For 

one, there is no longer a false representation that is attributable in some manner to Reinbold. 

Yes, Reinbold did think that Murphy was mistaken about the cost to build the facilities. (C' 

Tr 16.154- 155) Thinking Murphy was mistaken, however, is not the same thing as 

misleading him. Reinbold thought Murphy just assumed that the purchase price was the 

same as the cost of construction, which after all is what Murphy once said he did. (Tr. 7.191, 

16.153-1 55.) This being an arms-length transaction, defendants had no obligation to correct 

Murphy's mistake in the draft-offering memorandum---even though they did in fact correct it, 

with the result that the final offering memorandum was acc~rate. '~ 

Another essential element of fiaud that has vanished in OPERF's fallback 

argument is the element of reliance. Yes, Reinbold could see in Murphy's draft of the 

offering memorandum that he was mistaken about the cost of construction. Murphy, 

however, explicitIy disclaimed any reliance on defendants with respect to that offering 

memorand~m.'~ (Tr 8.10.) 

~ 

stated that the "proposed hangar facilities would cost approximately $40 million." (Cf: the 
Red brief at 22-23 (subparagraph c); our Blue brief at 17- 18 (subparagraph d).) 

22-23 (subparagraph c). Cf: our Blue brief at pp 17-18. 

at 17 at 18.) 

and facts of the transaction in the draft memorandum] were correct." (Tr 8.10.) If Murphy 
(Footnote Continued) 

This quotation fiom the Red brief alludes to the facts recited earlier in that brief at pp 

l4 Simon corrected this draft-offering memorandum, not once but twice. (Blue brief 

l5  Murphy testified that he was not "relying on Mr. Simon to advise if [the key terms 



12 

2. We are not introducing a new argument on appeal. 

OPERF contends that we are here introducing a new argument on appeal. 

That isn't so: we made the same argument below. We argued that "there isn't 

any evidence" that Reinbold made any misrepresentation. (ER 88 Tr 23.50.) We insisted 

that "OPERF needs to prove [and] they failed to prove [that] Mr. Reinbold is responsible" for 

the misrepresentation, and that he should not be tagged for Kelley's misrepresentation. (ER 

100-101 Tr 23.99-101.) We argued that it was a "factual leap" to assume "that Reinbold was 

informed" that there had been a misrepresentation. (ER 101 Tr 23.104.) Judge Keys 

nevertheless took that factuaI leap: 

"I think Reinbold knew that the Austin Company report had been 
provided. I think Reinbold knew that Murphy knew better but was relying on 
it.. .That's what I'm finding he knew. (ER 101 -1 02 Tr 23.104-1 05, emphasis 
added; Blue brief at 27.) 

Although Judge Keys might think that Reinbold knew, that is no substitute for 

evidence that Reinbold knew---evidence that is supposed to be clear and convincing to boot 

before tarring a defendant with a finding of fraud. Our Opening brief challenged OPERF to 

identify such evidence, and the Red brief identifies none. 

Bear in mind Judge Keys' other findings that Reinbold did not make a false 

representation himself, did not even know one was being made; neither did he conspire in it. 

(Blue brief at 27.) Reinbold's liability rests entirely on the notion that he found out about it 

later, and there is just no evidence of that. (Id.) No one testified that Reinbold ever 

mentioned the Austin estimate. No one claimed to have mentioned it to Reinbold. Reinbold 

said he never saw the one reference to the Austin estimate---and no one contradicted him. A 

$62 million judgment for fraud should rest on a firmer foundation. 

wasn't relying on Simon, he certainly couldn't have been relying on Reinbold, for it was only 
Simon that he asked to comment on the draft. (Tr 8.10,7.194-195.) 
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3. This Assignment of Error was adequately preserved below. 

OPERF contends that we did not preserve error below. (Red brief at 3 1-34.) 

OPERF's argument to that effect is difficult to follow. 

Look at our First and Second Assignments of Error. (Blue brief at 27-28.) As 

the Court can see, they are paired together for purposes of a single argument. 

Next, notice that the supposed fault of our First Assignment (a challenge to 

Judge Keys' finding) is that we can't challenge a finding without also challenging the 

suficiency of the evidence. (Red brief at 32-33.) 

Notice, however, that our Second Assignment is just that---a challenge to the 

sufliciency of the evidence. (See Blue brief at 28, "Standard of Review.") OPERF doesn't 

question our preservation of this Second Assignment---just the First. (Red brief at 3 1, 33 .) 

To sum up OPERF's argument: in our Second Assignment we made a 

satisfactory challenge to the sufficiency of the evidence. But our First Assignment is not 

preserved.. .because we didn't challenge the sufficiency of the evidence. We truly don't 

understand. 

THIRD ASSIGNMENT OF ERROR - REPLY IN SUPPORT 
1. What Judge Keys actually ruled. 

In our Third Assignment, we argued that Judge Keys erred when he 

eliminated "right to rely" from the nine essential elements of an action for damages for fraud. 

The outcome turned on this holding, since Judge Keys also found that OPERF had no right to 

rely on the misrepresentation in this case. 

Notice that OPERF does not defend Judge Keys' decision to eliminate "right 

to rely'' as an element of fraud. On the contrary, OPERF explicitly declares in its brief that 

"right to rely is an element of the tort" of fraud. (Red brief at 60, emphasis ours.) Both sides 

therefore agree that a damage claim for fraud still consists of the familiar nine elements. 

Neither party in this Court supports Judge Keys' conclusion to drop one of those elements. 
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Since there is no dispute that right to rely is an essential element, the judgment 

for OPERF on the fraud claim is irreconcilable with Judge Keys' ruling that OPERF did not 

satisfy that element of fraud. One or the other has to give. Which? 

Suppose that these irreconcilable results had been produced by a jury instead 

of by Judge Keys---Le., suppose a general verdict for OPERF accompanied by a specific 

interrogatory that OPERF had no right to rely. In such a case the rules require that the 

general verdict for OPERF must yield to the more specific finding to the contrary. ORCP 61 

C. When trial is to a judge, the inconsistency is supposed to be resolved according to the 

same rule. See, e.g., ORCP 62 F. Judge Keys' ruling that OPERF had no right to rely 

therefore requires judgment for defendants on the fiaud claim. 

How does OPERF's brief deal with this logic? It doesn't. OPERF just flatly 

denies that Judge Keys ruled as he did. According to OPERF, Judge Keys did not eliminate 

"right to rely" as an element of fraud, did not find that OPERF had no right to rely, did not 

find that OPERF's reliance was unjustified. 

This is difficult to fathom. Compare: 

WHAT JUDGE KEYS RULED 

*"I'll find in favor of OPERF that there was 
no right to rely, but that right to rely is not a 
requirement." (From his oral decision, 
ER 129 Tr 24.1 I )  

*"[P]laintiffs reliance was foolish, .,.it was 
unreasonable and unjustified" (From the 
judgment, ER 162 line 24) 

*[R]eliance is an element of fraud, but . . . 
reasonable reliance is not an element of 
fraud." (From the judgment, ER 162 line 25) 

~~ 

WHAT OPERF SAYS HE RULED 

*"Judge Keys did not.. .eliminate the right to 
rely as an element of fi-aud" 

*"[T]he judge concluded that [OPERF] 
. . .retained the right to rely" 

*"On the face of the judgment, and as 
informed by the judge's oral remarks, Judge 
Keys plainly ruled that [OPERF] retained its 
right to rely" (Red brief at 59,61.) 

*"Judge Keys . . . concluded that [OPERF] 
did not forfeit its right to rely." (Red brief at 
68.) 

We see no way to square what Judge Keys said on the left with what OPERF says he said on 

the right. 
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2. The consequences of OPERF's refusal to acknowledge Judge Keys' 
ruling. 

As best we can figure it out, OPERF has persuaded itself that Judge Keys 

made the rulings it wished he had made instead of the rulings he actually made. This 

unconventional tactic has several consequences for the posture of this case before this Court. 

a. OPERF has failed to cross-assign error. 

For one, it poses a problem with respect to the rules on cross-assignments of 

error in ORAP 5.57. Since Judge Keys did indeed rule that OPERF had no right to rely--- 

OPERF's wishll thinking to the contrary notwithstanding---OPERF was obliged to make a 

cross-assignment of error if it intended to challenge that ruling. See, e.g., State v. Chatfield, 

148 Or 13, 16,939 P2d 55 (1997) (state failed to cross-assign error to trial court's finding, 

therefore this Court refused to consider it); Faulconer v. Williams, 147 Or App 389,391 nl ,  

936 P2d 999 (1 997) (respondent failed to cross-assign error to trial court's findings). 

b. OPERF used the wrong standard in stating the facts. 

If OPERF had followed that proper procedure, if it had cross-assigned error to 

Judge Keys' ruling that it had no right to rely, it would have been required to state the facts in 

the light consistent with that finding, the same as if that finding had come from a jury. 

Instead, OPERF has finessed its obligation by pretending that the ruling came out the other 

way. Much of OPERF's argument on this issue is a presentation of facts as ifJudge Keys had 

ruled that OPERF had a right to rely. OPERF thereby downplays, or ignores altogether, the 

evidence that led Judge Keys to rule in favor of Reinbold on this particular issue. As a result, 

OPERF has not presented the issue for review in a way that would permit this Court to 

evaluate it properly. OPERF's failure to cross-assign error to Judge Keys' ruling is therefore 

not merely a technical mistake. 

How should the facts have been presented to be consistent with that ruling? 

Judge Keys himself summed up the facts as to why "the Austin report shouldn't have been 

relied on by anybody in any circumstance." (See our Blue brief at 14 e& seq.) Recall that the 

nature of the false representation was that the $40 million Austin estimate was the best 
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available at that time. Yet OPERF knew that the cost of construction was not governed by 

that estimate---OPERF knew that Austin was not the contractor, knew that Wright was the 

contractor, and knew that Wright's design was cheaper. By the time the State eventually 

committed the finds, it knew that an actual contract with Wright had superseded the previous 

year's "best at this time" Austin estimate. It was evident on the face of the transactional 

documents that the cost of construction in the Wright contract was no more than $25.8 

million. (Blue brief at 24.) Therefore, OPERF had no right to rely on a 15-month old 

misrepresentation that the Austin estimate was the best estimate of construction costs at that 

time. 

This, at least, is what the facts would have sounded like if OPERF had written 

them in a light consistent with Judge Keys' evaluation of the evidence. OPERF would then 

have had to argue that it had the right to rely on the Austin estimate as a matter oflaw, 

notwithstanding these facts. Stated the other way round, OPERF would have had to argue 

that Judge Keys erred, as a matter of law, in concluding that OPERF had no right to rely in 

light of these facts. Such is the argument OPERF would have had to make---but hasn't. 

c. OPERF's legal argument comes out in our favor. 

A third consequence of OPERF's unconventional tactic is that the legal 

argument it presents works against OPERF. 

OPERF's legal argument is based on the maxim recited in a number of cases 

that "it is better to encourage negligence in the foolish than fraud in the deceitful." (Red brief 

at 65.) From this maxim OPERF argues that however foolish its reliance may have been, it 

still wins. In OPERF's hands, the maxim becomes an absolute principle, and "negligence in 

the foolish" is always trumped by "fraud in the deceitful." 
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If this Court agrees, it will effect a major change in the law of fiaud. Right to 

rely---or justifiable reliance"---will vanish as an element of fraud, just as Judge Keys thought 

it already had. If OPERF's reliance in this case was "justifiable," then reliance is always 

justifiable. The Court is not likely to find another precedent in which a plaintiffs reliance 

was as "fooIish" and "unreasonable" and "unjustifiable" as Judge Keys found it to be in this 

case. 

The defect in OPERF's legal argument is that courts do not apply that maxim 

as an absolute principle, certainly not in damage actions for fraud. That maxim instead has to 

be understood within the context of the precedents in which it has been articulated. There are 

two different kinds of precedents in which it has surfaced---rescission cases and damage 

cases. For clarity, they have to be analyzed separately. 

1. Rescission cases 

We discussed rescission cases in our Opening brief. We pointed out that 

appellate courts have said that rescission cases are different from damage cases when it 

comes to the right to rely.I7 (Blue brief at 32.) Rescission cases therefore do not govern the 

result in this case. We contended that Judge Keys was mistaken in relying on rescission 

cases, just as OPERF is now mistaken in relying on a number of rescission cases in its brief. 

(Bodenhamer v. Patterson, 278 Or 367,563 P2d 1212 (1977); Johnson v. Cofer, 204 Or 142, 

l6 We said in our Opening brief that "right to rely" and "justificable reliance" mean 

l7 Reasoning from rescission cases to our case is tricky for another reason. Since 

the same thing. (Blue Brief at 3 1 n2.) As far as we can tell, OPERF doesn't disagree. 

rescission cases are in equity, they are reviewed de novo. See, e.g., this Court's opinion in 
Williams, infra, 42 Or App at 481. In a rescission case this Court must make its own findings 
about whether the plaintiffs reliance was justifiable. In a rescission case, when an appellate 
court invokes the maxim "it is better to encourage, etc.," it may simply be explaining its own 
findings. Reviewing the findings of a trial court in an action at law, however, calls for a 
different standard of review,.and rescission precedents may be untrustworthy for that reason. 
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281 P2d 981 (1955); Hampfon v. Sabin, 49 Or App 1041,621 P2d 1202 (1980); Williams v. 

Collins, 42 Or App 481,600 P2d 1235 (1979).) 

ii. Damage cases 

OPERF responds that four of the precedents that it relied upon were not 

rescission cases. (Red brief at 65.) That is so. They are indeed damage actions for fraud. 

Pape'v. Knoll, 69 Or App 372,687 P2d 1087 (1984); Caldwell v. Pop's Homes, Inc., 54 Or 

App 104, 1 06, 1 14, 634 P2d 47 1 (I  98 1); Gerke v. Burton Enterprises, Inc., 80 Or App 71 4, 

723 P2d 1061 (1986); Krause v. Eugene Dodge, Inc., 265 Or 486,490,501,509 P2d 1199 

(1 973). 

These precedents, however, don't help OPERF. They are instead in our favor, 

for the principle that emerges fkom them is that it is up to the trier of fact, in each particular 

case, to evaluate the evidence that governs whether the plaintiff had a right to rely. For 

example, OPERF's brief quotes the first of these precedents for the proposition that "ajury 

couldjnd that . . .plaintiffs were justified in relying."" (Red brief at 6 1-62, emphasis added.) 

Which means, however, that a jury could also find that plaintiffs were not justified---which is 

what was found in our case by the trier of fact. 

The point we are making was stated explicitly by the Supreme Court in 

another precedent that OPERF relies upon: 

One of the basic elements of fraud is reliance. However, the cases 
make clear that not reliance alone but reliance where there is a right to rely 
will relieve a contracting party from the fiaud of the other . . . Undtt; these 
circumstances, the trier of thefacts resolves the conflicting claims . . . There 

l 8  Pape'v, Knoll, 69 Or App 372,380-81,687 P2d 1087 (1984). 

''Judge Keys could have resolved the conflicting claims in our case in a different way 
by ruling that OPERF's reliance was justified. That would have made our job harder on 
appeal, for we would then have had to argue that OPERF's reli?nce was unjustified as a 
matter of law, as in Coy, infra at p. 20. 
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was substantia12Evidence to support the trial court's finding that . . .the reliance 
was reasonable ." 

Kubeck v. Consolidated Underwriters, 267 Or 548, 555-56, 5 17 P2d 1039 (1 974)(emphasis 

added) . Applying that principle to our case, we contend that there was substantial evidence 

to support the trial court's finding that OPERF's reliance was not reasonable. 

All of the non-rescission precedents relied upon by OPERF for its reliance 

argument is explained by this principle. They all uphold the determination by the trier of fact 

as to whether reliance was justified or not. See, e.g., Gerke, 80 Or App at 720 ("[there was] 

sufficient evidence to go the jury on the question of [plaintiffs] right to rely)"; Krause v. 

Eugene Dodge, Inc., 265 Or 486,490,501 , 509 P2d 1 199 (1 973)("we cannot say that there 

was not sufficient evidence to support a finding by the jury that . . .plaintiffs were justified in 

relying"); Culdwell v. Pop's Homes, Inc., 54 Or App 104, 106, 1 14, 634 P2d 47 1 (1 98 1) 

(reinstating jury verdict for plaintiff). 

Some of these non-rescission precedents, however, do recite the maxim that 

OPERF relies on---"it is better to encourage negligence in the foolish than fraud in the 

deceithl.'' Kubeck, 267 Or at 555-56, and Krause, 265 Or at 501. What does that maxiin 

mean when it appears in the context of a damage case, rather than a rescission case? We 

submit that it means that a verdict for plaintiff won't be set aside merely because the plaintiff 

could have been more prudent. After a jury has found that a plaintiff did have a right to rely, 

defendants sometimes point on appeal to this or that additional precaution that plaintiff could 

have taken. Such an argument is insufficient, however, because it wrongly assumes that 

plaintiff's verdict must be set aside if there is some evidence that plaintiff could have done 

better, assumes that any negligence by plaintiff entitles defendant to judgment us a matter of 

law. Appellate courts therefore reject such an argument, and that is the context in which they 

2o Or unreasonable, as the t ia l  court found in our case. 
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sometimes invoke the maxim that OPERF relies on. In review of damage cases, that maxim 

means that the existence of some evidence of "negligence in the foolish" doesn't require 

judgment as a matter of law for "the deceitful," not in the teeth of a finding by the jury that 

plaintiffs reliance was justifiable. Kubeck, 267 Or at 555-56, and Krause, 265 Or at 501. 

But it does not mean, as plaintiff implies, that "negligence in the foolish" is always 

justifiable, as a matter of law, in the teeth of a finding by the judge to the contrary. 

That doesn't necessarily mean that it is always a jury question, however. 

There may be cases in which the evidence is so one-sided, in one direction or the other, that 

there is no question for the trier of fact to resolve. For example, there are precedents in 

which this Court has held, as a matter of law, that plaintiffs reliance was not justified. 

OPERF's brief cites two of them. Coy v Starling, 53 Or App 76, 80,81-82,630 P2d 1323 

(1981); Johnson v. Jeppe, 73 Or App 430,698 P2d 1020 (1985). OPERF questions the 

validity of these precedents.21 (Red brief at 66-67.) This Court, however, need not address 

OPERF's challenge to those prior opinions---our argument here doesn't really depend on 

them. We don't have to argue that OPERF's reliance was unjustified as a matter of law, as 

the defendant did in Coy, not when we have a trial court$nding that it was unjustified based 

on the evidence. 

~ 

There may also be cases at the opposite extreme from Coy, cases in which the 

evidence is so one-sided in the opposite direction that the plaintiffs reliance is jmtz3able as a 

21 There is irony in the way that OPERF would distinguish the Coy opinion. 
According to OPERF, this Court has since "dismissed Coy as limited to its facts" (Red brief 
at 67.) And what was the factual distinction from Coy that this Court emphasized in Pape? 
It was, at least in part, that in Coy the representation was only an "estimate." Pape', 69 Or 
App at 380. To the same effect is Haag v. Cembellin, 89 Or App 75,81 n4,748 P2d 143 
(1  987). 

Recall then that the representation in our case was about the Austin estimate. In other 
words: in Coy reliance was unjustified as a matter oflaw because the representation was just 
an "estimate." There isn't much basis for a factual distinction between our case and Coy. 
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matter of law. None of OPERF'S precedents happen to so hold, however." In any event, 

OPERF is not making such an argument here, at least not overtly. As we pointed out earlier, 

there is no cross-assignment of error asking this Court to hold that OPERF's reliance was 

justified as a matter of law, Judge Keys' findings to the contrary notwithstanding. 

iii. Trustee cases. 

OPERF has another legal argument: the law of fraud is different because it 

was acting as a trustee. (Red brief at 64.) 

We already dealt with this issue in our Opening brief. (Blue brief at 33-35.) 

As the Court can see from the Red brief, OPERF does not even acknowledge the arguments 

we made there, let alone reply to them. (Compare Red brief at 64 to Blue brief at 33-35.) 

Instead, OPERF offers a few authorities that have no bearing on our case 

inasmuch as they only concern the relations among trustees, co-trustees, and beneficiaries. 

For example, the lead case in OPERF's argument holds only that the duty of one co-trustee to 

a trust does not depend on whether another co-trustee was negligent. Henley v. Birmingham 

Trust National Bank, 322 So2d 688,693 (Ala 1975). The next case is even more remote. 

Bank v. Schlinder, 390 NE2d 447,45 1 (I11 App 1 979).23 

The proposition in OPERF's brief about "contributory negligence or 

comparative fault" is not relevant here, because this is not a contributory negligence or 

comparative fault case. But even if that proposition were relevant here, OPERF's precedents 

don't support it. OPERF cites no precedent in which a court eliminated the element of 

justifiable reliance because the plaintiff was a trustee. 

22 Except possibly for rescission cases, See p. 17 fn 17. 

23 For Judge Keys' comment on this particular precedent, and on the rest of OPERF's 
argument on this trustee question as well, see Tr 22.9-12. 
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3. This Third Assignment was properly preserved. 

OPERF contends we have not preserved this error, that we did not assign error 

to the trial court's denial of our motion to dismiss, which according to OPERF is the "only 

appropriate assignment of error." (Red brief at 55.) OPERF must have overlooked the first 

sentence under "Preservation of Error" in our brief. (Blue brief at 30.) 

Furthermore, this issue was front and center in the case. (Red brief at 56.) 

When we moved to dismiss, Judge Keys replied that: 

"Your best argument is there was not a reasonable reliance. I have 
read each and every one of the cases.. ." 

(ER 59 Tr 16.171 .) The parties and Judge Keys debated this issue practically to exhaustion. 

(See, e.g., Tr 22:9-28; ER 104-105 Tr 23.1 15-1 19.) Judge Keys' exhortation to this Court to 

decide this particular issue is the last thing that appears in the transcript of the trial. (ER 129- 

130 Tr 23.1 1 - 14.) To contend that it was not preserved is a stretch. 

FOURTH ASSIGNMENT OF ERROR - REPLY IN SUPPORT 

This Assignment of Error addressed the issue of materiality. (Blue brief 35- 

37.) We argued that materiality is defined with respect to a "reasonable man" standard. 

Since Judge Keys ruled found that the Austin estimate should not have been relied on by 

anyone, let alone a "reasonable man," we asserted that was tantamount to finding that the 

misrepresentation was not material. 

1. OPERF has no valid response to the merits of our argument. 

As for the legal basis of our argument, OPERF agrees with our definition of 

materiality. (Red brief at 53; Blue brief at 37.) As for the logic of our argument, OPERF 

does not suggest any flaw. OPERF's only responses to our argument on this Fourth 

Assignment are ones we have already addressed: 

(1) That the Austin estimate is not the only issue in the fraud case. (Red 

brief at 53 .) Our response is at p. 1 above. 
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(2) That we "repeatedly . . . represented . . .that nearly $40 million would 

be required to construct the hangars.'' (Red brief at 53). This is contrary to Judge Keys' 

findings of fact, as explained in our Opening brief. (Blue brief at 27.) 

2. This argument was adequately preserved. 

OPERF also contends that we failed to preserve this argument. (Red brief at 

5 1 -52.) This objection rests on OPERF's notion that "Judge Keys did not make findings in 

this case." (Red brief at 51 .) That is, when Judge Keys announced, "I find . . .that there was a 

misrepresentation.. .I find it was material," he was not making findings. (ER 128-129, Tr 

24.8-9.) We addressed this earlier at p. 3. 

OPERF also notes that we moved for judgment of dismissal on this ground of 

materiality at the conclusion of the plaintiffs evidence, but failed to refer to this in our 

"Preservation of Error" section. (Red brief at 5 1-52; Blue brief at 35.) OPERF is correct. 

That was an oversight on our part. It should not be fatal, - however, for several reasons. 

One, it was a technical error with no practical consequences, no prejudice, and 

it doesn't require any searching of the record. We had referred to that same motion in other 

assignments of error. (See, e.g., Blue brief at 30.) 

Two, as we explained elsewhere in our Opening brief, when we made that 

motion Judge Keys said he was not going to decide it then but continue on with the trial. 

(See, e.g., Blue brief at 28; ER 59 Tr 169-172.) 

Three, we did renew our argument on this element of materiality at the 

conclusion of all the evidence, and we did refer to that in our "Preservation of Error" section. 

(Blue brief at 35.) As we understand OPERF's objection, our fatal error on that occasion was 

in failing at that time to reutter the words "we move." 

That shouldn't matter, not in light of how the issues were presented to Judge 

Keys for decision at the end of the trial. At the close of evidence Judge Keys had the parties 

argue the merits. OPERF went first and took most of December 22 to argue. (Tr 22.3-101 .) 

We followed next and took most of December 23 to argue. (Tr 23:3-155.) The various 

- -  
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issues were debated, back and forth, at considerable length. On third day Judge Keys 

announced his final findings and his decision. (ER 127-131, Tr 24:3-17.) 

Given this context in which the issues were articulated at the close of the 

evidence, OPERF's objection overlooks the reason for requiring error to be preserved, which 

is that an issue must first be called to the attention of the trial judge so that he or she has an 

opportunity to make the correct ruling. This materiality issue was certainly called to the 

attention of Judge Keys over the course of the argument, for it was probably the most 

intensely debated issue at trial, after justifiable reliance. It therefore is stretching things to 

accuse us of "covert advocacy.'' (Red brief at 52.) 

Four, OPERF admits that there is at least one finding in the case, i.e. the 

statement in the Judgment that OPERF's reliance was "foolish", "unreasonable", and 

"unjustified". (Red brief at 12). That finding in the Judgment is one of the bases for the 

argument that we make in this Assignment of Error---that finding is irreconcilable with the 

essential element of materiality, and therefore irreconcilable with the ultimate judgment for 

OPERF. 

Finally, OPERF's preservation arguments derive from hypertechnical 

concepts of preservation of error which have been rejected by the Supreme Court. Northwest 

Natural Gas Co. v. Chase Gardens, Inc., 328 Or 487,499,982 P2d 11 17 (1991). 

FIFTH ASSIGNMENT OF ERROR - REPLY IN SUPPORT 

This assignment of error had to do with the sixth element of fraud---whether 

plaintiff knew the representation was false. (Blue brief 37-40.) In other words, what is the 

effect of Judge Keys' findings that at least some people on OPERF's side knew the 

construction cost was considerably less than the $40 million indicated by the Austin 

estimate? 

There is no response in OPERF's brief to this Fifth Assignment. According to 

the Red brief, OPERF's response to this Fifth Assignment is consolidated with its response to 

the Third Assignment. (Red brief at 55.) It isn't---there is no reference anywhere in the Red 



25 

brief to the arguments we make in our Fifth Assignment, let alone any rebuttal. (Red brief 

55-68.) 

SIXTH ASSIGNMENT OF ERROR - REPLY IN SUPPORT 

We now turn to the judgment piercing the corporate veil in order to hold 

Reinbold personally liable for the corporate debts. OPERF alleged three grounds to pierce 

the corporate veil. One of them----undercapitalization---was decided in our favor.24 That 

leaves two to be addressed here---fraud, and milking corporate assets. (Blue brief at 41 et 

w . 1  
1. The fraud claim for piercing the corporate veil. 

In our Opening brief we said little about the fraud ground for piercing the 

corporate veil, because it would have been duplicative of what we had already said about the 

straight claim for fraud. (See Blue brief at 41.) OPERF appears to disagree, saying that the 

elements of the two claims may not be entirely duplicative---i.e., that the requirement of 

"scienter" may be more relaxed in a piercing claim based on fraud than it is in a straight fraud 

claim. (Red brief at 72-73,) "Scienter" is another term for the traditional fourth element of 

fraud---the speaker's knowledge that the representation was false, or ignorance of its truth. 

Huszar v. Certified Realty Co., 278 Or 29,32,562 P2d 11 84 (1977). 

That element, however, is not a subject of dispute here. We don't contend that 

Reinbold honestly but mistakenly believed that that the Austin estimate of $40 milIion was 

the best estimate of cost of construction at the time. The issues, rather, are (a) whether 

Reinbold knew that Kelley had made a false representation to that effect in the first place, (b) 

whether the representation was material; (c) whether OPERF's reliance on it was justifiable; 

and (d) whether at least some people at OPERF knew better. As to these elements of fraud 

24 See below at p. 37. 
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?; 
that are in dispute, OPERF hasn't identified any difference between fi-aud as a ground for 

piercing the corporate veil and fraud as a separate claim for relief. They therefore stand or -1.. 

fall together, and we will say no more about them. 

2. The milking claim for piercing the corporate veil. 

After the transaction closed, Pamcorp spent approximately $35 million for 

various expenses, mostly construction. (See, e.g., Ex 525 1 .) Judge Keys found that 

approximately $2 million of these expenditures constituted "milking" of Pamcorp assets. 

(See, e.g., Tr 7.22,23.181,24.3-7.) We ask the Court to bear in mind that the "milking" issue 

is limited to the disposition of this $2 million, for much of OPERF's argument on the 

"milking" issue strays off into topics that are irrelevant to this $2 million. 

In our Opening brief, we made two arguments why this $2 million in 

expenditures did not constitute "milking": (a) it did not cause the loss; and (b) in any event, 

there was nothing improper about paying this $2 million. 

a. Causation. 

It did not cause the default on the bonds, we said, because Judge Keys found 

there was a 60% probability it would have happened anyway. Paying these claims, he ruled, 

increased that probability only 5%. (Blue brief at 41-43.) 

OPERF replies that Judge Keys' 5% probability should really be treated as 

17%. (Red brief at 78 n 1 1 ; cf: Blue brief at 42 n 40.) However one slices Judge Keys' 

number, it still doesn't add up to preponderance of the evidence. OPERF's brief makes no 

reply to the argument we made to that effect. (Cf: Blue brief at 42-43.) 

OPERF also replies that it did not have to prove that Reinbold's conduct 

caused the default---it is enough if OPERF can prove that his conduct "caused OPERB to 

enter the transaction'' in the first place. (Red brief at 78.) This is the first time OPERF has 

claimed that paying the $2 million caused it to enter into the transaction. Neither does 

OPERF cite any evidence for that logical impossibility. Just as the Second World War did 

not cause the First World War, paying this $2 million in claims did not cause OPERF to enter 
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into the transaction. First, OPERF entered the transaction and made the funds available. 

Then the $2 million was paid. It could not and did not happen the other way round. 

OPERF's brief also spends three pages recapitulating its evidence of supposed 

"bad acts" that "affected adversely on Pamcorp's viability." (Red brief at 79-8 1 .) Much of 

this evidence is irrelevant to the milking claim, i.e. irrelevant to the disputed $2 million in 

payments. And to the extent any of this evidence is relevant to the milking claim, it has 

already been summed up by Judge Keys' finding that the net effect of it was a 5% decrease in 

the probability the business would survive. Since neither OPERF nor we challenge that 

finding, it is redundant to analyze the evidence that underlies it?' 
b. "Improper conduct" 

Our second argument on the milking issue was that paying the $2 million did 

not constitute "improper conduct." (Blue brief at 43-47.) Since that $2 million is composed 

of several different components, each component has to be addressed separately to evaluate 

whether it was "improper." 

i. The $740,000 

The first component is the $740,000 item. (Blue brief at 43.) Our point about 

this item is that OPERF had offered no justification---none at all---for categorizing this 

component as improper. (Blue brief at 43 .) 

OPERF's only reply is to plead ignorance. OPERF doesn't know what we are 

talking about, doesn't know of any $740,000 item, guesses that we must have been referring 

to something entirely different, i.e. the $770,000 expended on the so-called TIMCO 

transaction.26 (Red brief at 76.) 

2s More precisely, OPERF hasn't cross-assigned error to that finding. 

26 We will clear up OPERF's confusion about the $770,000 TIMCO transaction at 
p. 29, fn 29 below. 

L... 



How could OPERF forget a major component of its milking claim? At trial 

OPERF was able to describe this $740,000 item with precision, as shown by the following 

transcripts that were cited in our Opening brief (at 43): 

"MR. MARKOWITZ [for OPERF]: . ..We have testimony after 
closing there were further PAMCO distributions that came out [after closing] 
. . . $740.000. The combination of payments out of closing and afterwards." 

Again: 

MR. MARKOWITZ: The difference27 is whether . . .the $740.000 of 
pre-incorporation debt that was paid after closing should be included in [the 
amount supposedly milked]. 

(ER 117, Tr 23.168; ER 128,24.5, emphasis added.) 

These transcripts show that counsel for OPERF knew what this $740,000 item 

was during the trial. Now, however, OPERF can't remember it, in spite of our citation to 

these transcripts in our Opening brief. 

As a consequence, OPERF has yet to offer any explanation why it was 

"improper" for Pamcorp to pay this $740,000 debt. We pointed out before that OPERF's 

only witness with respect to this item said he didn't know what it was incurred for. OPERF 

replies that the witness was referring instead to a different transaction. (Blue brief at 43, Red 

brief at 76-77.) 

271.e., the difference between the two parties as to the amount that had supposedly 
been "milked." 

OPERF was contending that the amount "milked" was $2 million. Although we 
contended that there was no milking at all, we had already lost that argument, and were now 
contending that the amount Judge Keys had so characterized in his earlier findings was 
$1.197 million ($1.07 million +$127,000). (ER 128, Tr 24.5-6.) 

OPERF's $2 million and our $1.197 million. OPERF answered that the difference was this 
$740,000 item, plus a smaller item. (Id.) 

Judge Keys then ruled that the sum was $2 million, thus accepting OPERF's 
argument. (Id.) 

It was at this point that Judge Keys asked what accounted for the difference between 
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That OPERF is wrong about the testimony of this witness (Sickler), and that 

we are right, there is no room for doubt. The next few paragraphs ,will show why, although 

the demonstration will be a little tedious. 

Below is an extract from an exhibit that this witness prepared to summarize 

how the money was spent 28 

Construction cost paid: $22.23 
Constructinn cast unpaid: $ 2,90 

3 566  
Pre-June '92 repayments: $ 1-07 
Ottler prcJune '92 costs: $ "74 
Bond expn.*s: 3 .35 
Tirncc, expenses: $ .77 
Owners2 salaries: $ , ,80 
Total $34.52 

The first thing to notice about this extract from OPERF's own exhibit is that there is both a 

$740,000 item ("$.74") and a $770,000 item ("$.77"). OPERF's brief contains a long 

discussion of this utterly irrelevant $770,000 TIMCO item---a red herring that shifts attention 

away from the $740,000 item that is relevant in this appeal, but whose existence OPERF now 

rehses to a~knowledge.~~ (Red brief at 76-77.) 

The next thing to notice about the chart above is that there are two items for 

"pre-June '92" expenses---the $740,000 item ("$.74") under discussion and a $1.07 million 

28 It was from the first page of Exhibit 5251. (See Tr 15pm.6,33,40,109.) 

290PERF's attention to the $770,000 TIMCO transaction is baffling for other reasons. 
(Blue brief at 76-77.) We won the TIMCO issue in the trial court---why then does OPERF 
think we are attacking Judge Keys' ruling on that issue? (ER 74-76 Tr 22.78-87; ER 128, Tr 
24.8.) OPERF's brief is written as if OPERF won that issue. 
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item ("$1.07").30 According to OPERF, when the witness said he didn't know what those 

expenses were incurred for, he was referring only to the $1.07 million item. (See Red brief at 

76.) That is incorrect. The witness made it clear, in testimony that OPERF itself elicited on 

direct examination, that he was referring to both "pre-June" items, the $1.07 million and the 

$740,000: 

"We had pre-June, 1992, repayments that I believe were made to both 
Mr. Reinbold and to Barclay associates. [Le., the $1.07 million item that we 
discuss later.] We had otherpre-June costs [i.e., the $740,000] that we were 
able to determine . . . We also had some expenses that were incurred to look at 
the . . . potential TIMCO acquisition of $770,000." 31  

(Tr 15pm.33, emphasis added) That point was then confirmed more explicitly on cross- 

examination: 

"Q, On your chart [in the margin above] . . ., do I understand that when 
you subtracted this 1.07 with respect to repayments, and the .7 [i-e., the .74] 
with respect to June '92 costs, you made no verification as to the type or the 
purpose of these expenditures? 

A. The preJune, 1992 repayments of $1.07 million included, as you 
talked about earlier, some interest expense that was being paid to both Mr. 
Reinbold and Barclay. And a repayment [i.e., the $740,000] of what I was 
assuming when I read the document was cost or expenses that were borne by 
the individuals or by Barclay that were being reimbursed. The schedule that I 
have didn't provide a lot of detail as to exactly what those were, for what 
purposes. 

Q. So you don't know how that money was expended. 

A. No. I do not. 

Q. All right. And your chart simply indicates the money was 
expended prior to June of '92? 

30 The $1.07 million item is discussed below at p. 3 I .  

31 This last sentence is further confirmation that the TIMCO transaction is a different 
matter that is unrelated to the issues in this appeal: aftev the witness discusses the two kinds 
of pre-June '92 costs, then he turns to the TIMCO transaction. 
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A. Actually, most of it was expended ~ r e - ' 9 2 . " ~ ~  

(Tr 1 5pm. 102-1 03 .) 

To sum up: OPERF's witness did testify that he didn't know what the 

$740,000 expenses were incurred for. OPERF has failed to identify any evidence, from this 

witness or any other, that it was "improper" to pay this $740,000, failed to identify any 

evidence to justify Judge Keys' conclusion that paying these expenses constituted "milking" 

of corporate assets. Indeed, OPERF has said nothing at all to defend this major $740,000 

element of its milking case. OPERF's brief merely diverts the Court's attention to the 

$770,000 TIMCO item which has nothing to do with this appeal. 

ii. The $1.07 million component 

The next component is the $1.07 million. This is the sum that B a r ~ l a y ~ ~  and 

Reinbold had advanced to Pamcorp for its early expenses, and that Pamcorp repaid to them 

out of the funds it received upon the closing of the transaction. 

We argued in our Opening brief that there was nothing "improper" about 

repaying these advances. We analyzed the relevant Oregon precedents to show that a 

milking claim requires "moral culpability," and it isn't morally culpable to repay a legitimate 

debt. (Blue brief at 43-45.) OPERF's brief does not attempt to rebut our analysis of those 

precedents. 

Of this $1.07 million, $726,000 or thereabouts went to Barclay, $344,000 to 

Reinbold. We will address these separately. 

32 The witness then goes on to describe the TIMCO transaction separately, 
demonstrating once again that it is a different matter from the pre-June '92 costs that are the 
subject of this appeal. 

33 For simplicity we will use "Barclay" as shorthand for both Richard Barclay and 
Barclay Associates. 
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The $726,000 or so repaid to Barclay. 34 As to why it was "improper" to 

repay Barclay, OPERF makes two arguments. (Red brief at 74.) 

First, OPERF notes that the promissory note to Barclay was dated after he 

made the advances, and therefore questions the "legitimacy" of the note. (Red brief at 74.) 

It's not entirely clear what OPERF means by "legitimacy." If OPERF is suggesting that the 

original expenses were illegitimate or invented, OPERF would be again ignoring a factual 

finding by Judge Keys that runs counter to OPERF's argument---Le., Judge Keys' finding that 

this debt was for "justifiable" expenses. (See Blue brief at 44.) OPERF would also be 

ignoring its own stipulation during trial to the same effect. 35 

On the other hand, if OPERF is arguing that a promissory note is 

unenforceable if dated after a debt is incurred, that is a frivolous argument. It is undisputed 

that Barclay and Reinbold advanced money to Pamcorp on account over a period of time, and 

that the balance owed on account was eventually memorialized by promissory notes. 

(Tr 16.69, 16.106-107,21.33-34,21.43-48.) We need not belabor that it is an ordinary 

business practice to use a promissory note to memorialize a pre-existing debt. Nor does 

OPERF offer any legal authority for the notion that the "legitimacy" of such a note is 

undermined by the prior existence of the debt. 

34 There is some uncertainty in the evidence about how much was repaid to Barclay. 
We calculated it to be $726,000 at the very most. (Blue brief at 46 n 41 .) OPERF apparently 
disagrees, says it was $608,000, based on the testimony of a witness who wasn't very sure of 
the amount. (Red brief at 74, Tr 8.169.) We would be happy, however, to accept OPERF's 
lower number in our favor, since that would mean this component of OPERF's milking claim 
would not total $1.07 million after all, but only $952,000 (Le., $608,000 + $344,000). (C' 
our Blue brief at 46 n 41 .) 

35 When we started to present our evidence that the expenses were legitimate, Judge 
Keys interrupted to question the necessity of introducing such evidence. Counsel for OPERF 
then stipulated that all the expenses were for the purpose of furthering the business. (Tr 
2 1.47-18.) 
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OPERF's burden was to show that the payment of these notes was "improper" 

and "morally culpable." OPERF's brief doesn't identify any evidence that would warrant 

such a conclusion. 

OPERF's second argument why it was improper to pay the debt to Barclay is 

that it had been represented to OPERF that Barclay was an "investor." (Red brief at 74 n 9.) 

It is again not clear from this what argument OPERF intends to make. If OPERF means that 

it was thereby defrauded, such an argument would be frivolous.36 The date of this 

supposed37 representation was very early, more than a year before the transaction closed.38 

Barclay later pulled out of the transaction, long before the transaction closed, and OPERF 

knew that he had pulled  ut. (See, e.g. ER 95 Tr 23.78.) 

On the other hand, if OPERF is implying that Pamcorp didn't actually owe the 

money to Barclay because he was an "investor," that is frivolous too. The undisputed 

evidence is that Barclay never acquired an ownership interest---just an option---and that the 

money was owed to him. (See, e.g., Tr 16.1 14-1 15.) OPERF has provided no explanation 

why it was "morally culpable" of Pamcorp to pay this debt to Barclay---a debt that he could 

have sued to collect if he wasn't paid. 

The $344,000 paid to Reinbold. OPERF appears to concede that the 

$344,000 paid to Reinbold did represent repayment of money that he "had put into the 

venture." (Red brief at 74.) In any event, Judge Keys' finding and OPERF's stipulation 

establish that fact. (See p. 33, fn 35). 

36 Not to mention that it is outside the scope of the fraud claim that Judge Keys 

3 7 0 P E ~  says that Ex 5032 makes such a representation. (Red brief at 74 n 9.) It 

allowed. (See above at p. I .) 

doesn't. (See Ex 5032.) 
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OPERF offers no rebuttal to our legal argument that even a shareholder is 

entitled to receive repayment of a debt. (Blue brief at 46.) Instead, OPERF's argument is 

that Reinbold shouldn't have had Pamcorp repay this debt to him when he knew that 15 

months down the road Pamcorp would need an additional $10 to $1 5 million to stay in 

business. It may have been poor business judgment to repay this $344,000 debt when he 

knew he would have to raise $1 0 to $15 million, but no precedent suggests it is "morally 

culpable" to do so. Reinbold thought he could raise the $10 to $15 million the company 

would need, and he spent the next 15 months trying very hard to do so. (See, e.g., Blue brief 

at 26, Red brief at 74.) There is no evidence that Reinbold intended to fleece OPERF, and 

Judge Keys explicitly found to the contrary. (BIue brief at 26-27.) 

OPERF also uses the term "undercapitalization" to argue that repayment of 

this debt was wrong. (Red brief at 75.) This is mixing apples and oranges. 

"Undercapitalization" was rejected by Judge Keys as a ground for piercing the corporate veil. 

(See Blue brief at 41; see also p. 37 below.) 

Judge Keys also thought that it was wrong of Reinbold to use the repayment 

he received from Pamcorp to repay an unrelated debt that he owed to Barclay. (Blue brief at 

46-47.) We argued that it doesn't make any difference how Reinbold planned to use the 

proceeds of repayment, that the "moral culpability'' of the repayment of the debt to him does 

not turn on what he did with the money after he got it. OPERF echoes what Judge Keys said, 

without answering our argument. (Red brief at 74-75.) 

iii. The excess salaries. 

We didn't challenge Judge Keys' finding that there were excessive salaries. 

(Blue brief at 47.) The only dispute now appears to be the amount of the excess. OPERF 

says it was $375,000, ignoring Judge Keys' ruling that rejected part of OPERF's claim. (See, 

e.g., ER 83 Tr 23.31; cfBlue brief at 47 n 42.) 

c. Materiality. 

Judge Keys found that the excess salaries were immaterial by themselves. 

(Blue brief at 47.) OPERF does not appear to challenge that finding. 
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As for the overall $2 million that Judge Keys found had been miIked, he also 

found that it was "a very close call" whether even that sum was material. (Blue brief at 42.) 

We argued, therefore, that if the sum is less than $2 million---if the Court agrees with us on 

one or more of the payments discussed above, then Judge Keys' "very close call" has to tilt 

our way. (Blue brief at 47.) OPERF makes no reply to that argument. 

Our last argument on "miIking" had to do with Judge Keys' ruling that there 

was no milking at all so long as the $1  1 million capitalization requirement was satisfied. 

(Blue brief at 48.) In our Opening brief, we gave two reasons why it was satisfied: (a) that 

we are right in at least some of our challenges to Judge Keys' $2 million number; and (b) that 

he understated Pamcorp's profit on construction by $500,000. OPERF makes no reply to this 

argument either. 

3. In any event, the damages for ffmilking" are disproportionate. 

We said in our opening brief that OPERF's loss of $32 million was in any 

event not caused by the amount supposedly "milked," even if the Court agrees with Judge 

Keys as to the entire $2 million. (Blue brief at 43.) A judgment for the full $32 million 

cannot be justified. 

4. These errors were preserved below. 

OPERF contends that we did not preserve our arguments against its piercing 

claim. (Red brief 69-72.) To make such a contention it has to ignore most of the relevant 

transcript. Notice that OPERF's brief here refers only to the transcript of December Id, but 

doesn't refer to the transcript of December 23, even though we cited those transcripts in our 

Opening brief. (Blue brief at 40, Red brief 69-70.) In other words, OPERF only refers to 

what we said about the piercing claim at the close of OPERF's case in chief, and not at all to 
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what we said about that claim one week later following the close of all the e~idence.~' That 

was the day Judge Keys told us to make our arguments. (ER 74, Tr 22.79-80.) We did so, 

asserting the same two grounds we present here as to why the trial court should find in our 

favor: (a) lack of causation; and (b) no improper conduct. (ER 77, Tr 23.5-6.) The argument 

continued at great length thereafter, and we raised all the arguments that are in our brief. 

(See, e.g., Tr23.36,23.44,23.46,23.168,23.180;Tr7.27,22.79,23.19etseq.,23.27etseq., 

23.46-47; Tr23.14,23.186, 187.) 

What is OPERF's rationale for ignoring our final arguments on December 23 

about the piercing claim? The rationale appears to be that we did not renew a formal motion 

to dismiss, but instead just argued the merits of the piercing claim to the trial court. (See Red 

brief at 69-71.) But we were only required to call our arguments to the trial court's attention 

"in some form or manner." Holbrook v. Precision Helicopters, Inc., 162 Or 535,545,986 

P2d 646 (1999) (emphasis by the Court.) That is what we did. (ER 77, Tr.5-6 et seq.) Judge 

Keys made his findings, and we are entitled to appeal those findings without further ado. 

ORCP 62 E.40 

39 The last evidence was introduced late on December 2 1. (Tr 2 1.1 89.) The next day, 
December 22, counsel for OPERF began his arguments. (Tr 22.3-Tr 22.100.) Our 
arguments began the next day, December 23, followed by OPERF's rebuttal. (Tr 23.3- 
23,154; Tr. 23.155-23.173.) The arguments were often intertwined, however, because Judge 
Keys would sometimes ask the other side to respond to particular issues along the way. (See, 
e.g., ER 72 Tr 22.67; ER 92, Tr 23.67-68.) During the arguments Judge Keys also made a 
number of findings in response to the particular issues being argued. (See, e.g., ER 76, Tr 
22.85-86.) 

40 It used to be the rule that a party had to object to a trial court's finding of fact below 
in order to appeal it. The legislature overruled that rule in the statute that is now codified as 
ORCP 62 E. Clarke's Trucking Co. v. LandManagement Services, Inc., 278 Or 153,156,562 
P2d 976 (1977). 
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RESPONSE TO CROSS-APPEAL 

This brief only addresses the First Assignment of Error on Cross-Appeal. The 

Second Assignment is addressed in the separate brief filed by defendant Simon. 

RESPONSE TO FIRST ASSIGNMENT OF ERROR ON CROSS-APPEAL 

We do not accept OPERF's statement of the case on cross-appeal. 

OPERF's brief describes the process that led to the entry of partial summary 

judgment prior to trial rejecting OPERF's undercapitalization clairn!l (Red brief at 97-98.) 

OPERF purports to appeal from that partial summary judgment. 

OPERF's account of this episode overlooks one detail. It leaves out the fact 

that Judge Keys reconsidered his decision to grant summary judgment, withdrew the order 

granting summary judgment, and allowed OPERF to go to trial on this issue after all: 

"[Tlhere is no sense creating an appealable issue. I won't grant 
Summary Judgment but don't hold your breath on this issue at trial." 

(See Appendix 1 in the back of this brief.) 

OPERF acknowledged in a subsequent trial brief that the summary judgment 

was no longer in effect: 

"Although the court signed this form of Order [SER 48 lines 1-21 
. . .the court thereafter also issued a letter ruling on the undercapitalization 
issue allowing it to proceed to trial because 'there is no sense in creating an 
appealable issue.' I' 

(See Plaintiff's Supplemental Trial Memorandum of Dec 4, 1998, at p. 4.) 

So OPERF knew that it could proceed to trial after all on the 

undercapitalization issue. It did---much of the evidence was on this issue. OPERF just failed 

41 Undercapitalization was one of OPERF's three grounds for its milking claim. (Blue 
brief at 4 1 .) 

: 
L; 
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in the end to persuade the trier of fact to decide in its favor on this issue. After the close of 

evidence, Judge Keys commented: 

"I told them [OPERF] that they could talk about capitalization, but I 
wasn't particularly excited, and I'm still not particularly excited, about that 
issue. In my mind, milking is the issue in the case, given the capitalization 
structure. Doesn't mean I'm going to ignore it, it just means that I think the 
real issue is milking." 

(ER 72 Tr 22.67.) 

Later, when our turn came to argue the issue of undercapitalization, Judge 

Keys agreed with our view of the evidence: 

"MS. CHAMBERLAIN (for Reinbold): This case started with what is 
really t& fundamental claim here, that is, undercapitalization.. .Section 
9.1.2.2 , all the parties acknowledge, controlled the capitalization obligation 
for the operating company.. .The only obligation is that which we find in 
9.1.2.2. It's an obligation that PAMCORP met. 

THE COURT: I agree." 

(ER 77 Tr 23.6-7; see also ER 123 Tr 23.190-192.) 

In other words: at the end of trial Judge Keys found in our favor on the merits 

of this undercapitalization issue. His reasoning was that the parties themselves had bargained 

in this so-called Section 9.1.2.2 for the appropriate level of capitalization, i.e. ''no more than 

$1 1 million," and defendants satisfied that bargain. OPERF's brief now complains that the 

dispute about this same 59.1.2.2 and this same $1 1 million should have been decided at trial 

---and never mentions that it was decided at trial. For example, OPERF complains that 

"Section 9.1.2.2. plainly was intended to require that shareholders 
provide $1 1 million of working capital available for use in operations, and 
[OPERF] should have been allowed to prove that was the parties' intent at 
trial." 43 

42 This provision is quoted in the Red brief at 88-89. 

43 Most of OPERF's argument on cross-appeal is focused on this same $9.1.2.2 and 
this same $1 1 million. (Red brief at 99 et seq.) 
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(Red brief at 99,103.) 

Why does OPERF write: "should have been allowed to prove that was the 

parties' intent at trial"? OPERF was allowed to prove whatever it wanted at trial. OPERF 

doesn't identify any place in the trial transcript where the trial court rejected any evidence it 

offered, let alone assign error to it. More than half of OPERF's 35-page argument on cross- 

appeal is built on something that didn't happen. 

What accounts for this tactic? We suspect that OPERF's justification is the 

error that appears in a recital in the Judgment---a recital that this undercapitalization issue 

was decided on summary judgment, (ER 161 lines 19-22.) That recital is incorrect as a 

matter of historical fact. We failed to catch that error as the Judgment was being prepared.44 

What is the effect of the incorrect recital? We think the recital is not essential 

to the judgment. ORCP 67A. What is essential is the subsequent dispositive part of the 

Judgment, and there is nothing inaccurate about how it disposes of this undercapitalization 

Where does that leave the status of this First Assignment of Error on cross- 

appeal? 

We think it should be rejected summarily, for the following reasons. 

1. A party can't appeal from an order that is withdrawn before it goes into 

effect. The error, if any, was cured, and OPERF wasn't prejudiced. Since OPERF 

44 The parties circulated many drafts of the proposed judgment. This erroneous 
recital surfaced three months after the trial in a draft proposed by OPERF. (Appendix 2 at 
the end of this brief) 

"Defendants Reinbold and Simon have judgment against plaintiff on plaintiffs 45 

Second Claim for Relief; Count Two, of the Fifth Amended Complaint, for shareholder 
liability for the debts of Pamcorp Holdings and Pamcorp arising from undercapitalization." 
(ER 164 lines 1-3.) 
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acknowledged in writing that it was allowed to proceed to trial on the capitalization issue, it 

shouldn't be heard now to complain that it wasn't. 

2. In any event, OPERF's cross-appeal is defective. (See, e.g., ORAP 

5.40 (2), (lo), and (1 1). It should at least have mentioned Judge Keys' withdrawal of his 

summary judgment order in the statement of the case. If OPEW has an argument why its 

cross-appeal is nevertheless valid in spite of that withdrawal, we can't respond to it because 

we don't know what it is. 

3. OPERF could have assigned error to the disposition of this issue at 

trial, but didn't. The Court should not treat this First Assignment of Error as an appropriate 

substitute, for the differences are too great. An appropriate assignment of error to the 

disposition at trial would have been based on the evidence introduced at trial, while this First 

Assignment is based only on the evidence that was presented on summary judgment. The 

evidence in this First Assignment is presented in the light most favorable to OPERF, which is 

not appropriate after the trier of facts ruled against it on the merits at trial. 

We therefore will not address the merits of OPERF's argument on the 

undercapitalization issue. There is no point in defending an order that was withdrawn. 

The Court therefore need not address the facts underlying the capitalization 

issue since it is not properly before the Court. Statements of fact, however, sometimes tend 

to bleed unnoticed from one issue to another. Since we are not stating our side of the facts 

with respect to this capitalization issue---ie, the side of the facts that Judge Keys accepted--- 

we ask the Court to be wary of unconsciously adopting OPERF's version of any facts having 

to do with this moot issue. 
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CONCLUSION 

The Court should reverse. 

DATED this 22"d day of May, 2002. 

Respectfully submitted, 

TONKON T O W  LLP 

"_____  ~ 

Of Attorneys for Defendant-Appellant 
Michael T. Reinbold 
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CIRCUIT COURT OF THE STATE OF OREGON 
FOR MULTNOMAH COUNR Department 19 

MULTNOMAH COUNTY COURTHOUSE 
1021 SW FOURTH AVENUE 
PORTLAND, OR 97204-1 123 

(503) 248-3214 

wdliarn J Keys 
Judge 
December 1,1998 

David Markowitz 
Markowitz, Herbold, Glade, et al. 

Oregon Public Employes’ Retirement Board v. Simat, Helliesen Sr Eichner, et ai. 
Multnomah County Circuit Court Case No. 9610-08259 

Dear Mr. Markowitz: 

Even if I was to hold that the $1 0.22 million was the only amount placed into Pamcorp, it is very 
unlikely I would find that, in addition to being a violation of the contractual agreement between 
the parties, I should hold that is the type of violation that should require piercing of the corporate 
veil. If it is and the restricted cash was not ultimately used for the benefit of Pamcorp in some 
form or fashion, then you have convinced me that we should waste otherwise valuable time on 
this issue because there is, in fact, a question of fact. I want to again emphasize, however, that I 
think this is a milking, not a capitalization, question in terms of whether I should pierce the 
corporate veil, and I don’t understand why we are spending time on this issue, assuming we had 
$10.22 million invested rather than $I 1 million and an allegation of milking it back out. I 
suspect there has never been a case where there was a $10 million capitalization and there is a 
successful claim of lization, even if it was General Motors. 

time on this except to make sure we cover where the money went and what it was used for. 

Ve 

WLLLLAM J. E Y S  
CIRCUIT CO . T JUDGE -7 
cc: /J’eanne Chamberlain 

Joseph C. Arellano 



Joseph C. Arellano 
David S .  Aman 
March 10, 1999 
Page 2 

with that conclusion as to defendant Simon. 1 expect we will address this issue to Judge Keys on 
Friday. 

3) I added factual findings regarding fraud on page 4, lines 14-16. You had requested 
that the judgment reflect that plaintiff‘s reliance was both “unreasonable and unjustified.” I have 
reviewed the final arguments and final rulings and do not believe the judge used either term in 
any of his findings. Instead, Judge Keys discussed the state’s negligence and its foolishness. 
However, to try to address your request and reflect the rest of the Court’s findings, I have added 
a sentence (p. 4, line 14-16) which states that the Court found “that plaintiff actually relied, that 
plaintiffs reliance was foolish and therefore unreasonable, but that defendants engaged in active 
concealment and therefore the court held . . . ” in favor of the plaintiff on fraud. 

I do not believe that Judge Keys found that plaintiffs reliance was unjustified. To the 
contrary, I think, despite the state’s foolishness, by finding in favor of plaintiff, Judge Keys 
found that in light of the defendants’ active concealment the state’s reliance was justified. I am 
happy to discuss this further in advance of the hearing or can we simply discuss it Friday with 
Judge Keys. 

As you can see by my cover letter to Judge Keys, I have forwarded to him the revised 
form ofjudgment along with your prior objections and my original form ofjudgment. I have 
forwarded these documents to the Court in order to give Judge Keys sufficient time to review the 
materials before Friday. If there is anything else we can resolve before Friday, please do not 
hesitate to call me. 

Very truly yours, 

Lisa A. Kaner 
Special Assistant Attorney General 

Enclosure 
cc via fax: Loren Podwill 

Steve Blackhurst 
William Brickey 
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